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Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the Court’s approval, hereby stipulate 
and agree as follows with respect to the issues and the pro- 
cedure and dates for the filing of briefs and joint appendix: 


I. 


IssuEs 


The parties have met on several occasions but have been 
unable to reach agreement with respect to a common state- 
ment of the issues in this case. The parties have appeared 
before the Court and advised the Court of their inability to 
reach agreement. Pursuant to the suggestion of the Court 
the parties herewith state the issues as each party sees 
them. 


A. Petitioners’ statement of the issues 


1. Whether the Board erred by failing to find that The 
Kroger Co. was a member of a multi-employer bargaining 
unit. 


2. Whether the Board erred by failing to find that The 
Kroger Co., after having fully participated in the joint bar- 
gaining and not making a timely and effective withdrawal 
from the multi-employer unit, violated § 8(a) (5) and (1) of 
the Act by refusing to execute the agreement executed by 
all of the other employers in the multi-employer bargaining 
unit because it was unwilling to accept the pension pro- 
visions negotiated in the current agreement. 


3. Whether the Board properly concluded that Kroger 
had the prerogative to refuse to sign the industry agree- 
ment and unilaterally insist upon individual negotiations 
with respect to pensions, where in the past there had been 
instances, after uniform agreement had been reached or a 
uniform contract executed, individual parties by mutual 
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consent agreed to minor variations in the contract with 
respect to matters not of general interest to members of 
the multi-employer unit as a whole. 


B. Respondent's statement of the issue 


Whether the Board properly concluded that The Kroger 
Co. did not violate § 8(a)(5) and (1) of the Act by insist- 
ing, in accordance with a prerogative established by past 
practice, upon individual rather than joint bargaining 
negotiations with respect to the matter of pension benefits, 
and by refusing to accede to a pension plan negotiated, and 
agreed to, by other employers. 


II. 


BRIEFS AND JoInT APPENDIX 


1. The record in this case shall be reduced to a joint 
appendix comprising the materials each party designates, 
with each party bearing the cost of printing and material 
contained in its designation. 


2. Petitioner shall serve its designation (which shall in- 
clude those parts of the record required to be printed by 
the Rules of this Court) on or before June 10, 1963. 


3. Respondent shall serve its counter designation on or 
before June 20, 1963. 


4. Petitioner shall have the responsibility for printing 
the joint appendix which it shall file with its brief on or 
before July 10, 1963. 


5. The Board shall file its brief on or before August 30, 
1963. 


6. Petitioner may file a reply brief on or before Septem- 
ber 13, 1963. 


7. It is further agreed that either party and the Court 
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may refer any portion of the original transcript of record 
which has not been printed or otherwise reproduced, pro- 
vided that portions of the record thus referred to will be 
printed in a supplemental joint appendix if the Court so 
directs. 


III. 
StreuLaTIon 


In order to avoid the printing of a large number of docu- 
ments which are in evidence in this case, the parties have 
agreed to enter into a stipulation concerning these docu- 
ments, and said stipulation shall be printed as an appendix 
to petitioners’ brief. 


Dated at Washington, D. C., this .. day of 


/s/ Marcet Matiet-Prevost 
Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 


Dated at Washington, D. C., this .. day of 


/s/ S. G. Lippman 
/s/ RussetL SPECTER 
1741 De Sales Street, N.W. 
Washington 6, D. C. 
Dated at Chicago, Illinois, this .. day of 


/s/ Ropert KarMEL 
33 North La Salle Street 
Chicago 2, Illinois 
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Prehearing Order 


BEFORE: 


Burcer, Circuit Judge, in Chambers. 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is hereby approved, and 
it is 

Orperep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court. 


Dated: June 7, 1963. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Thirteenth Region 
Case No. 13-CA-4742 
In the Matter of: 
Tue Krocer Co. 
and 

Reramw Cierxs Unton, Locay 1550 
Rerar Cuerxs Union, Locat 1540 
Reram Cierxs Union, Locat 1504 
Reram Cuerxs Uston, Locan 1460 
Rerar Cuerxs Uston, Locat 1453 
Reram Cuerxs Unton, Locat 98 


Reram Currxs International UNION, AFL-CIO 


Hearing Room ‘‘B,”’ 
176 West Adams Street, 
Chicago, Illinois, 
Monday, May 28, 1962. 


Pursuant to notice, the above-entitled matter came on for 
hearing at 10:00 o’clock, a.m. 
BEFORE: 


C. W. Warrremore, Trial Examiner. 


APPEARANCES: 


Srctam Kossorr, Esq., and Sicmon Prxovs, Esq., 176 
West Adams Street, Chicago 3, Illinois, appearing for 
General Counsel. 


J. Max Swicert, Esq., and W. Bruce Bairp, Esq., 603 
Dixie Terminal Building, Cincinnati 2, Ohio; and 


Gzorce Leonazp, 1014 Vine Street, Cincinnati, Ohio, ap- 
pearing on behalf of the Respondent, The Kroger Co. 
S. G. Lippman, Esq., and Rosert Karme, Esq., 
De Sales Building, Connecticut and De Sales Street, 
Washington, D. C.; 33 North La Salle Street Chicago, 
Illinois, appearing on behalf of the Charging Party. 
Russewt Packarp, 134 South La Salle Street, Chicago, Ili- 
nois, appearing on behalf of the Intervener. 


Victor Reysa 


called as a witness by and on behalf of General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. (By Mr. Kossoff) Would you state your name and 
address, Mr. Reysa. A. Victor Reysa, R-e-y-s-a, 51 Briar 
Lane, Lake Forest, Illinois. 


Trial Examiner: Speak right up, please. 


Q. (By Mr. Kossoff) Mr. Reysa, what is your occupa- 
tion? A. I am secretary treasurer of Retail Food and Drug 
Clerks’ Union Local 1550. 

Q. How long have you been serving in that capacity? A. 
Something over 20 years. 


Q. That would be back until about 1942? A. Yes. 


Q. Are you also a member of an organization known as 
the Retail Clerks Chicago Area Council District 3? 


53 A. Iam an officer of the council and a delegate from 
my local union. 


Q. Your local, then, is a member of that council? A. 
That’s correct. 
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Q. How many locals belong to that council? A. At pres- 
ent there are ten local unions affiliated. 


Q. Are all of the Charging Parties herein members of 
that council? A. Yes, sir, they are. 


Q. Does that also apply to the Gary local? A. Oh, no, I 
am sorry. The Gary local being out of Illinois is part of 
another division of the International Union; and, therefore, 
is not eligible to affiliate with the Chicego council. 


Q. Which local is the Gary local? A. Local 1460. 


Q. Now, as far as playing a role in collective bargaining 
agreements between members of the Retail Clerks Interna- 
tional Union locals in that union and various retailers in 
the food industry, has the council through the years played 
any role? A. Well, simply somewhat of a co-ordinating 
role. When the time approached when contracts should be 
opened and the employers notified, the council has notified 

the major employers on behalf of the local unions 


54 that they wish to open the contracts for negotiation 
and usually made arrangements for the first meeting 
and acted as the co-ordinator, you might say. 


Q. All right. Now, as a co-ordinator in the negotiations 
through the years, did it also act on behalf of the Gary 
local? A. Yes, it did. 


Q. Although the Gary local is not a member of the coun- 
cil, as far as the services of a co-ordinator—co-ordinating 
agent, the council has also served in that capacity for the 
Gary local? A. That’s correct. 


Q. Now, does Local 1550 have any collective bargaining 
agreements with food retailers in the Chicago area! A. Yes. 


Q. Which ones? Which ones as of today has it actually 
executed collective bargaining agreements with? A. We 
have executed contracts with the A&P, the National Tea, 
Piggly Wiggly,—Eagle Piggly Wiggly, I believe, is the 
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correct name of the company—Red Owl, the Associated 
Food Retailers on behalf of approximately 200 independent 
food stores which are affiliates. 


Q. All right. Now, are these stores which you have men- 
tioned chain operations? A. All except the Associated Food 
Retailers, and they are affiliated with independent 
grocery stores. 


By) 


Q. Now, as you said, they are made up of inde- 
pendent grocery stores. I see. A. That is right. 


Q. Now, is the makeup of the Associated Food Retailers 
a constant one, or does it fluctuate through the years? A. It 
fluctuates. 


Q. Then, your contract—in other words, when you have 
a contract with Associated, it represents all food retailers 
who have authorized Associated to bargain for them with 
you? A. That is correct. 


Q. Now, do any other locals in the metropolitan Chicago 
area besides your own have any contracts with these vari- 
ous stores—retail stores or retail chains and independents 
which you have just mentioned? A. Substantially all of the 
six local unions have contracts with the same organizations 
with the exception that the Associated Food Retailers have 
no members in Indiana, therefore, there is no contract with 
the association and Local 1460. 


Q. Now, what determines which local bargains or has a 
contract with a particular store in a large chain. In other 
words, which of the stores—well, say of A&P—does your 
local bargain with? What is this determined by? A. It is 

a geographical jurisdiction of each local union. Our 
56 Local 1550 has geographical jurisdiction within the 

city of Chicago, and others have various other juris- 
dictions. 


Q. I see. Would you tell us generally how far are the 
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boundaries of these six locals—how far they extend. A. 


Well— 


Q. In terms of negotiations. A. The city of Chicago and 
then extending north northward to the Wisconsin state 
line and along the westage of the area Aurora and Elgin, 
on the south Joliet and Kankakee, and on the east it would 
be Gary and Hammond and Lake County, Indiana. 


60 Q. (By Mr. Kossoff) Mr. Reysa, will you state for 

the record in general terms what form these con- 
tract negotiations took throughout the years. A. I am not 
sure that I understand. 


Q. Well, start with the year, let us say, 1946 up until 
1961, the last negotiation. Could you state whether or not 
the unions would negotiate with each of the employers in- 
dependently or exactly what form was used. A. Well, no, 
there were always joint negotiations. All of the unions par- 
ticipated in the negotiations through their top officers and 
committees, and all of the employers participated in the 
negotiations as a group. 

Q. Now, was this true for negotiations at least from 1946 
through 1959? A. Yes, that is true. 

Trial Examiner: Now, I may have missed this, but let 
me ask was Kroger involved in all of this? 

The Witness: Yes. 

* °* .* * ° ° ° ° es ° 
67 Mr. Kossoff: Did Kroger participate in these gen- 
eral negotiations? 


The Witness: Yes. 


Q. (By Mr. Kossoff) When did Kroger first appear in 
these general negotiations as a party? A. In 1945. 


Q. All right. What other retailers were in these negotia- 
tions in 1945 in addition to Kroger? A. A&P, National 


11 


Tea, and the Associated Food Retailers. 


68 Q. With which of the locals of the Retail Clerks 

International did these negotiations take place? A. 
Well, Local 1550 was one, 1540, 1460, Local 98, and 1453. 
There was a Local 1300 which participated, and Local 
1504. I believe that is all. 


Q. Did those 1945 negotiations consummate into a collec- 
tive bargaining agreement with the various retail stores? 
A. Yes. 


° * * * ° ty * ° ° * 


Mr. Kossoff: Would the Reporter please mark 
69 these documents as General Counsel’s Exhibit Nos. 
2-A, B, C, and D, please. 
(Thereupon the documents above referred to were mark- 
ed General Counsel’s Exhibit Nos. 2-A, B, C, and D for 
identification.) 


Q. (By Mr. Kossoff) Now, I show you General Counsel’s 


Exhibit Nos. 2-A, B, C, and D, Mr. Reysa, and ask you if 
those contracts were signed as a result of the general nego- 
tiations which occurred at the same time by representatives 
of the four companies who contracts you have in your hand? 
Trial Examiner: What are the years? 

Mr. Kossoff : 1945? 


The Witness: Yes, they are. 

° . . ° . ° * * . 
(The documents, heretofore marked General 
Counsel’s Exhibit Nos. 2-A, B, C, & D for identifica- 

tion, were received into evidence.) 
s e e ° in * * * * e 
Q. (By Mr. Kossoff) Now, do you recollect, Mr. 
Reysa whether or not any other emplovers or any 
other retail stores were in the 1945 negotiations whose con- 
tract we do not have here with us today? A. Well, there 
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could possibly have been some independent stores repre- 
sented who were not members of the association. 

Trial Examiner: You mean who appeared in the joint 
negotiation? 

The Witness: Yes, sir. 


Q. (By Mr. Kossoff) Do you have any knowledge whether 
or not any of the other locals whom you mentioned as hav- 
ing participated in the 1945 negotiations also signed con- 
tracts with these same ecmpanies? A. They did. 


Q. And were these contracts different or identical 
to the ones that Local 1550 signed? A. They were 
the same. 


Q. Now, subsequent to the 1945 negotiations, Mr. Reysa, 
when was the next general negotiation with various food 
retailers and various local unions in the metropolitan Chi- 
cago area? A. It would be in 1946. 


76 Trial Examiner: I do not think it is material, and 

I am not going to waste time by going into it. Now, 
you—if you want the letter to go forward as your rejected 
exhibit, it may; but I suggest that it be removed from that 
document. 

I will receive the contracts of National Tea, Kroger, and 
A&P; but I am not going to receive your comment made 
after the signing of the contract by a party that is not 
here. 


. . * * * * . * ° * 


77 Q. (By Mr. Kossoff) Mr. Reysa, subsequent to 

your receipt of contracts from any companies that 
you negotiated contracts with throughout the years, did 
you ever enter into letters of understanding amending these 


contracts? A. Oh, yes. 


Q. In 1947, did you have any kind of letter of understand- 
ing or any agreement with National Tea Company amend- 
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ing the original contract that you had executed with that 
company? A. Yes. 


Q. Did you receive such a letter on or about March 12, 
19477 A. Yes. 
(The documents, heretofore marked General Counsel’s 
Exhibit Nos. 3-A, B, & C for identification, were received 
into evidence.) 
78 Mr. Kossoff: Would the Reporter mark this as 
General Counsel’s Exhibit No. 4 for identification, 
please. 
(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 4 for identification.) 


Q. (By Mr. Kossoff) I show you General Counsel’s Ex- 
hibit No. 4 for identification, and ask you if this is the letter 
you received from National Tea Company on or about the 
date appearing thereon amending the contract which you 
originally entered into with them? A. Yes. 


Mr. Swigert: I object and move that the answer be strick- 
en. I object to the question. The original question was: 
Did you have letters of understanding, and his answer was 
“‘Yes.’’? Then, I assumed that he was going to produce some 
letter signed by the Union, which he is the official of; and 
instead, a letter has been produced which does not bear the 
signatures of the Union or an approval from the Union; 
and it is purely self-serving. It is the very document on 
which you have already ruled, and I think the question is 
improper. 

Mr. Kossoff: Mr. Examiner, I would like to reply to that. 

Trial Examiner: All right. 


Mr. Kossoff: The fact in issue here is was there or was 

there not joint bargaining throughout the years there- 

79 by establishing a joint unit. We propose to prove that 

there has been joint bargaining; and one of the items 

of our proof is to show the identical contracts which were 
negotiated by the parties throughout the years. 
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Now, perhaps the original contracts entered into on a 
particular day were not identical at the time because of 
some oversight or some other reason. If subsequent to that 
time one of the parties noticed a departure from identity 
and made an effort to see to it that his contract conformed 
exactly to the contracts that were executed by the other par- 
ties and submitted such a letter embodying this point to 
the Union, this is not something exparte. This is not some- 
thing self-serving. This is a fact in issue—a part of the res’ 
gestae, which is a much abused term; but a fact in issue 
which must be admissible in this proceeding. 


Trial Examiner: You mean that because some individual 
or some other party whom we are—are not involved here 
may have said something, that you want to bind Kroger: 


Mr. Kossoff: We are involved with that party. 

Trial Examiner: We certainly are not. I am not going 
to hold against Kroger anything some A & P representa- 
tive may have said in a letter. I will sustain the objection 
to it. It may go forward as a rejected exhibit. 

* . © * ° ° e ° e e 
SO Q. (By Mr. Kossoff) Mr. Reysa, did you, subse- 

quent to 1946 and to the 1946 negotiations, partici- 
pate in further negotiations with other food retailers. 
A. Yes. 


Q. When was the next time that you participated after 
1946? A. 1947. 


Q. Which companies did you participate in these negotia- 
tions with? A. These were the same companies, again, A & 
P, National, Kroger, and the association independent food 
stores. 


Q. And what about the Unions? Were the Unions the 
same? A. The Unions were the same. 


Q. Did these negotiations consummate in the signing of 
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agreements with the various companies that participate in 
negotiations? A. Yes, it did. 


. . ° e . . * . ° . 


(Thereupon, the documents above referred to were mark- 
ed General Counsel’s Exhibit Nos. 5-A, B, and C.) 


81 Q. (By Mr. Kossoff) Now, at these negotiations 

between 1945 to the most recent negotiations, Mr. 
Reysa, what was the general procedure as far as the vari- 
ous companies either presenting their own proposals to 
you or commenting on the proposals presented by the 
Union? A. Well, do you mean prior to the start of negotia- 
tions or during the negotiations? 


Q. Prior and during. A. Well, customarily, the local 
unions through the council notified the companies of their 
desire to change or renegotiate the contract. Then, when a 
proposal of the changes that the unions wished were pre- 
pared, they were submitted to the various employers—sent 
to them by mail to give them an opportunity to examine 
them and familiarize themselves with it; and, then, after 
this date for a first meeting for negotiations was agreed 
upon. At that point, the unions would be represented by 
the top officials of the union, and various membership com- 
mittees. The chains, of course, were always represented by 
labor relations men for each company. The Association 
was always represented by the executive officers of the 
Association, and their might be various independent own- 
ers who dropped in or out of the negotiations occasion- 

ally. 
$2 The meetings, first, were exploratory—an exam- 
ination of the proposals of the union; and, then, 
there—they proceeded to negotiate until the contract was 
consummated. 


Q. (By Mr. Kossoff) Generally, did each company speak 
for itself at these negotiations? A. No, as a matter of fact, 
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the companies always had a spokesman, however, occasion- 
ally an individual might by invitation or by his own volition 
add a remark here and there. 


Q. Between 1946 and the 1959 negotiations inclusive, who 
was the spokesman for the company? Was there one or 
more than one—for the employers of the company? A. I 
am sorry I didn’t catch the years. 


Q. Between 1946 and 1959 inclusive, did the group or the 
various employers who were participating in these joint or 
concurrent negotiations have any one spokesman or sev- 
eral; and if so, would you state who they were. 

Mr. Swigert: I object. I do not see how this witness can 
testify who was authorized by the employers to speak for 
them. 

Trial Examiner: I do not think that was the question. 
Who served as the spokesman? 

The Witness: Prior to ’47 or ’48—I am not exactly cer- 
tain—there were various chairmen of the industry com- 
mittee; however, when Mr. Marvin Saunders became the 

representative of Kroger Company, he was the chair- 
83 man of the employers committee for all of the years 
up until the last negotiations. 


Q. That would have been from about 1948 through 1959 
inclusive? A. That is correct. 


Q. Now, did the unions involved have any spokesmen— 
generally? A. Yes, usually there was a chairman of the 
union committee. I acted as a chairman sometimes; some- 
times an International representative acted; and in some 
instances, the top officer of some other local union might 
be the chairman of the committee. 


Q. All right. Now, was there always at least one actual 
representative from each company present from—at all 
negotiating sessions, or did you ever break into sub-com- 
mittees? A. Well, the pattern was always sometimes in the 
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course of negotiations that sub-committees be formed both 
of the unions and of the employers. Sometimes all employers 
were represented on the sub-committee. Sometimes they 
were not. 


Q. Did you ever get down to as little as two or three rep- 
resentatives for all of the employers involved in negotia- 
tions? A. Yes. 


Q. Would you state, for example, when such a thing oc- 
curred? A. Well, it happened as late as 1961—the 
84 1961 negotiations—’61 and ’62. 


Q. What happened at that time? <A. The final 
negotiating committees were two men for the unions, and 
two men for the employers. 


Q. All right. Did these two men ever mention that they 
were consulting with other employers as to— A. This was 
constantly done. 


Q. And did they state where these other employers were 
located? A. They were in an adjoining room. 


Mr. Swigert: Counsel, may I ask Mr. Reysa in the nego- 
tiations at the time of 1961? He is testifying that there was 
a 2-man committee. 


Mr. Kossoff : We will get to that. 

Mr. Swigert: I will be heard right now. I move to strike 
all of his testimony relating to the ’61 negotiations and 
two—bargaining through two-man committees unless it is 
established that he was present and participated in those 
negotiations. 

Trial Examiner: I think that is a fair question. 

Q. (By Mr. Kossoff) Did you participate in the 1961 
negotiations? A. Yes, I did. 

. * * a = . . * . 
Q. (By Mr. Kossoff) Now, has any employer in 
all of these negotiations that you have sat in on 
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through the years—has any employer that came in at the 
first negotiating session ever walked out in the middle of 
any series of negotiations or refused to go along with the 
final agreement signed? A. No, this did not. 


° . e . e . « . * e 


86 Q. (By Mr. Kossoff) Mr. Reysa, will you state for 

the record what the mechanical procedure was that 
was used in getting the contracts printed up. A. Well, be- 
ginning with the time when Mr. Marvin Saunders became 
chairman of the employer’s committee, he would take it 
upon himself to draw up a draft of the agreed upon con- 
tract and submit it to the parties for correction, consulta- 
tion; and when the principle parties agreed that this was 
the agreed upon contract, then, the Kroger Company sub- 
mitted final contracts to the union. National Tea mimeo- 
graphed similar contracts and submitted them to the local 
unions. A&P also mimeographed their own contracts and 
submitted them to the local unions for signatures; and the 
unions used the Kroger contract as a pattern for the 
printed contract which was used by the Association and 
the various independent food store owners. 


88 Q. (By Mr. Kossoff) Were the contracts identical 
to your knowledge between 1946 and 1959? A. With 
very minor differences. 


90 Q. Now, Mr. Reysa, during the course of negotia- 
tions, did any member of the industry ever take a 
stand— 


Mr. Kossoff : Strike that. 


Q. (By Mr. Kossoff) Now, directing your attention to the 
most recent series of negotiations, Mr. Reysa, did the local 
unions or any of the local unions serve notice upon various 
food retailers of a desire to modify the collective bargain- 
ing agreement in effect in 1961? A. Yes, through the council. 
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Q. (By Mr. Kossoff) On or about September 20, 1961, 
Mr. Reysa, did the secretary-treasurer of the council on 
behalf of Locals 98, 1453, and the other Charging Parties 
herein serve notice upon Kroger Company and other com- 

panies, such as A&P, National, et cetera of a desire 
91 to negotiate changes in the existing collective bar- 
gaining agreement? 

Mr. Swigert: May I see the document, counsel? 

(Document tendered by counsel.) 


Q. (By Mr. Kossoff) Mr. Reysa, I show you General 
Counsel’s Exhibit No. 6 for identification, and ask you if 
that is a copy of a letter that Mr. Tatum Jr. sent to the 
various companies notifying them of pending negotiations? 
A. Yes, it is. 


e ° ° e e ° . * . . 


(The document, heretofore marked General Coun- 
sel’s Exhibit No. 6 for identification, was received 
into evidence.) 


e e - e . e e * e . 
93 Mr. Kossoff: I propose the following stipulation: 
On the same date that Mr. Saunders from the 
Kroger Company was sent a copy of the September 29 
letter, identical letters were sent—identical except for the 
name appearing, that is, the addressee—were sent to Pig- 
gly Wiggly, A&P, Associated Food Retailers, National Tea 
company, and Red Owl. 
Trial Examiner: All right. I take it you join in that 
stipulation? 
Mr. Swigert: Yes, I do. 
e e s ° ° . . . . 
(The documents, heretofore marked General Coun- 
sel’s Exhibit Nos. 5-A, B, and C were received—for 
identification, were received into evidence.) 


Mr. Kossoff: I also offer 5-D into evidence; 5-D being 
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a copy of the contract entered into between Local 1550— 
AFR and Local 1550. 
Mr. Swigert: No objection. 
Trial Examiner : All right. It is received. 
(The document was marked as General Counsel’s Exhibit 
No. 5-D for identification, and received in evidence.) 
. * es ° s * o . J * 
109 (The documents, heretofore referred to were 
marked as General Counsel’s Exhibit Nos. 7-A thru 
D for identification, and received into evidence.) 
* & e s . . s * J * 
110 (The documents, heretofore referred to were 
marked as General Counsel’s Exhibit Nos. g-A thru 
D for identification, and received into evidence.) 
s J e e e es s. s * * 
(The documents, heretofore referred to were marked as 
General Counsel’s Exhibit Nos. 9-A thru 9-D for identifica- 
tion, and received into evidence. ) 
s s . * * * J * . * 
111 (The documents, heretofore referred to were 
marked as General Counsel’s Exhibits Nos. 10-A 
thru 10-D for identification, and received into evidence.) 
* * . . * ° e * . * 
(The document above referred to was marked 11-A for 
identification—General Counsel’s Exhibit No. 11-A for 
identification, and received into evidence.) 


112 (The documents, heretofore referred to were 
marked as General Counsel’s Exhibit No. 11-B thru 
11-C for identification, and received into evidence.) 


113 (The documents, heretofore referred to were 
marked as General Counsel’s Exhibit Nos. 12-A thru 
12-B for identification, and received into evidence.) 
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(The document, heretofore referred to was 
marked as General Counsel’s Exhibit No. 13-A for 
identification, and received into evidence.) 


(The documents, heretofore referred to were marked as 
General Counsel’s Exhibit Nos. 14-A thru C for identifica- 
tion, and received into evidence.’ 


. * . * * * * * ° ° 


115 (The documents, heretofore referred to were 
marked as General Counsel’s Exhibit No. 15-A and 
15-B for identification, and received into evidence.) 


* . ° . * ° . « . . 


128 Q. (By Mr. Kossoff) During the course of nego- 

tiations in 1954 with the group of employers, did your 
local and the other locals conclude agreements with A & P 
in 1954? A. Yes, we did. 


Q. Did you receive from Mr. Le Thaun, Labor Relations 
Representative of the A & P Company, a letter attached to 
which was a copy of the agreement as drafted by A & P 
embodying the labor agreement—collective bargaining 
agreement effective for the period November 22, 1954 to 
November 23, 1956 inclusive? 


To refresh your memory, could I show you General Coun- 
sel’s Exhibit No. 16 for identification. A. Yes, that is cor- 
rect. 


« ° ° ° . ° ° ° 


(The documents, heretofore marked General Coun- 
sel’s Exhibit Nos. 16-A thru 16-B for identification, 
were received into evidence.) 
(The documents above referred to was marked General 
Counsel’s Exhibit No. 17 for identification.) 


Q. (By Mr. Kossoff) Now, at this time, Mr. Reysa, would 
you examine General Counsel’s Exhibit 17 for identifica- 


tion, and state whether or not that refreshes your recollec- 
tion as to whether or not you and A & P or your Union and 
A & P subsequently entered into any amendment of 
132 the contract, which is General Counsel’s Exhibit No. 
16 for identification. A. Yes, this is a correction of 
the original draft of the contract. 


Q. Would you state what happened subsequently. 

Trial Examiner: Would you speak up, please, so that all 
counsel can hear you. 

The Witness: You mean before this letter? 


Mr. Kossoff : Hither—well, after this contract was signed 
and received, did anything happen which caused a change 
to be made in that contract, that is, General Counsel’s Ex- 
hibit No. 16? 


The Witness: Well, it was discovered that this letter did 
not conform to other agreements that other employers—— 


Q. (By Mr. Kossoff) This letter did not conform or this 
contract? A. This contract did not conform with other con- 
tracts that were being signed with other employers in this 
respect, and this correction did make it conform. 

Q. What correction did make it conform? Are you re- 
ferring to anything in your hand? A. Yes, this letter which 
T am holding. 


Q. You received a letter on or about which date? A. It 
was mailed December 27, 1954. 


Q. And did that letter contain a correction of Gen- 


133. eral Counsel’s Exhibit No. 16? A. Yes, it contained 
a correction of Section 2-B of that agreement. 


Q. Did your local union and A & P both agree to that 
correction? A. Yes, we did. 


Q. Does that letter embody within it an exact representa- 
tion of what the correction was that you and A & P agreed 
to? A. Yes, it does. 


135 (The document, heretofore marked General Coun- 
sel’s Exhibit No. 17 for identification, was received 
into evidence.) 


136 Mr. Kossoff: Would the Reporter please mark this 
document as General Counsel’s Exhibit No. 18 for 
identification. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 18 for identification.) 
137 Mr. Swigert: Counsel, may I see the document. 
(Document tendered by Counsel.) 


Mr. Swigert: Counsel, I understand that this agreement, 
like the one you have just offered, had a letter attached to 
it; and I wondered if I might see that letter. 


(Document tendered to Counsel.) 


Mr. Swigert: Would you mark them separately, then. 


Mr. Kossoff: Would the Reporter mark the letter, which 
I am handing to her, dated February 17, 1955, as General 
Counsel’s Exhibit No. 18-A and the previous document 
marked as General Counsel’s Exhibit No. 18 as General 
Counsel’s Exhibit No. 18-B. 

(Thereupon, the documents above referred to were mark- 
ed General Counsel’s Exhibit Nos. 18-A and 18-B for identi- 
fication. ) 


Trial Examiner: Would you state what it is. 


Mr. Kossoff: Well, 18-B purports to be a contract be- 
tween local—well, the local’s number is not on here. I 
assume it is Local 1550 between—between all of the Locals 
and Associated Food Retailers of greater Chicago for the 
period from November 22, 1954 through November 25, 1956. 
Could we get a stipulation that this is an accurate reproduc- 
tion or not? 


Mr. Swigert: Yes. 
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Mr. Kossoff : I offer these into evidence as General Coun- 
sel’s Exhibit Nos. 18-A and -B. 
138 Mr. Karmel: Was there a stipulation as to the 
letter and the—— 
Mr. Swigert: I am not objecting to the letter in this case. 
Trial Examiner: Both of them may be received. 
Thank you. 
(The documents, heretofore marked General Counsel’s 
Exhibit Nos. 18-A and B for identification, were received 
into evidence.) 


Q. (By Mr. Kossoff) Now, Mr. Reysa, did you enter into 
a—did your Local 1550 and the other locals enter into a con- 
tract with the Associated Food Retailers of greater Chicago 
for the period—effective for the period of time from No- 
vember 25, 1957 through November 21, 1959—could we strike 
that. I have an earlier exhibit if we are going to go in 
chronological order. 

Did all of the local unions involved herein enter into a 


contract with Associated Food Retailers of greater Chicago 
for the period effective from November 21, 1995 through 
November 23, 1957? A. Yes. 


Q. Do you have any present recollection of whether or 
not subsequent to the execution of that contract a rider 
agreement was entered into between the local unions and 
the Associated Food Retailers? Do you have any present 
recollection? A. No, I haven’t. 


Q. Mr. Kossoff: Would the Reporter mark this 

139 document as General Counsel’s Exhibit No. 19-A, B, 

C, and D, each of the letters representing—the first 

three letters representing the first three pages or parts of 

pages of this document, and the fourth page representing 
the actual agreement—original agreement entered into. 

(Thereupon, the documents above referred to were 

marked General Counsel’s Exhibit Nos. 19-A, B, C, and D 

for identification.) 
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Q. (By Mr. Kossoff) Now, I show you General Counsel’s 
Exhibit No. 19-A through 19-D and ask you looking at that 
entire document, does that refresh your recollection as to 
whether or not a rider agreement was entered into between 
the various locals and the Associated Food Retailers sub- 
sequent to the execution of the original agreement for that 
two-year period? A. Yes, sir. 

Q. Does General Counsel’s Exhibit No. 19-D for identifi- 


cation represent the original agreement entered into for 
that two-year period? <A. Yes. 


Q. Does General Counsel’s Exhibit No. 19-A represent 
the letter that accompanied the original agreement when it 
was mailed to you? A. Yes, it does. 


Q. Does General Counsel’s Exhibit No. 19-B and 19-C 
for identification represent or embody within the 
140 rider agreement that was entered into between the 
local unions and the Associated Food Retailers to 

the original agreement? A. Yes. 


* . . °* * ° ° * . * 


141 (The documents, heretofore marked General Coun- 
sel’s Exhibit Nos. 19-A through D for identification, 

were received into evidence. ) 

* * * * * . ° ° * . 

142 (By Mr. Swigert) Referring to 19-C, I notice that 
19-D states that the agreement is between the Retail 

Clerks International through their authorized agent local 

blank. 

Now, 19-C states that the agreement is between the Re- 
tail Clerks International affiliated with the American Fed- 
eration of Labor, CIO through their authorized agent, Re- 
tail Clerks Joint Council of Chicago and suburban towns 
as party of the first part. 

Now, what was the purpose of that change in the agree- 
ment, Mr. Reysa? A. Well, the printed contract was pre- 
pared more as a document to be signed by a single employer 
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and a single union, however, the council representing the 
local unions, which were then involved in the bargaining— 
when the council was signing this contract on behalf of 
these local unions, there was not enough space in the area 
of the contract; and this rider was attached to indicate the 
actual facts as far as who was signing this contract. 


Q. The agreement was originally with the locals enu- 
merated at the top of the printed contract; and, then, it was 
changed to be an agreement with the Retail Clerks Joint 
Council—I am sorry—with the Retail Clerks International 

acting through their authorized agent, the Retail 
143 Clerks Joint Council; is that correct? A. Well, that 
was a form of expressing the bargaining agent. 


Q. (By Mr. Kossoff) Actually, who did the council act 
for in this matter in executing agreements with the Associ- 
ated Food Retailers? A. The various locals which were a 
party to the general negotiations in that year. 


Q. In other words, this was a manner of convenience. 
Instead of having each of the locals sign with the Associ- 
ated Food Retailers, you would have the council act as 
agent for the all the locals? 


144 Q. (By Mr. Kossoff) Did the various locals and 

the Associated Food Retailers of great Chicago enter 
into an agreement effective from November 25, 1957 through 
November 21, 1959 after or as a result of jot or concur- 
rent bargaining? A. Yes. 


Q. Do you recall whether or not subsequently to the 
execution of that agreement, a rider was entered into be- 
tween those same parties? A. Well, there was, yes. 


Mr. Kossoff : Would the Reporter please mark these docu- 
ments—one of the documents being attached one to the 
other—the rider as 20-A and the actual agreement as 20-B. 
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(Thereupon, the documents above referred to were 
marked General Counsel’s Exhibit Nos. 20-A and B for 
identification.) 


Q. (By Mr. Kossoff) Would you examine General Coun- 
sel’s Exhibit 20-A and 20-B for identification. 
(Documents tendered by witness.) 


Q. (By Mr. Kossoff) Is that the agreement and the rider 
entered into between the various locals and the Associated 
Food Retailers for that period of time indicated in the con- 
tract? A. Yes, it was. 

Mr. Kossoff: I offer this into evidence as General Coun- 
sel’s Exhibit No. 20-A and 20-B. 


° ° ° ° ° ° . ° ° ° 


(The documents, heretofore marked General Coun- 
sel’s Exhibit Nos. 20-A and B for identification, were 
received into evidence.) 
Q. (By Mr. Kossoff) Mr. Reysa, by way of con- 
current or joint bargaining in 1959, did the Retail 
Clerks Local Union 1550 and A&P enter into an agreement 
effective from the period of time of November 22, 1959 
through November 25, 1961? A. Yes. 


Q. Do you recall whether or not any supplement was 
entered into to the original contract? Do you have any 
recollection? A. I would have to see the document. 


Mr. Kossoff: Would the Reporter mark this document as 
General Counsel’s Exhibit 21-A, B, and C; A, being the 
document headed ‘‘Supplement to Agreement’’; B, being 
the document headed ‘‘ Agreement’’; and C, being a letter 
under the letterhead of A&P Tea Company, dated Febru- 
ary 8, 1960. 

(Thereupon, the documents above referred to were 
marked General Counsel’s Exhibit Nos. 21-A, B, and C for 
identification.) 


Q. (By Mr. Kossoff) Showing you General Counsel’s 
Exhibit Nos. 21-A through 21-C for identification, does that 
refresh your recollection as to whether or not any supple- 
mentary agreements or letters of understanding were en- 

tered into subsequent to the execution of the actual 
147 agreements for the period of time I question you 
about? 


(Document tendered by witness.) 


The Witness: Yes, they were. 


Q. (By Mr. Kossoff) All right. Does General Counsel’s 
Exhibit 21-A through C represent the actual agreement— 
the supplementary agreement and the letter of understand- 
ing—let me ask you first were any supplementary agree- 
ments or letters of understanding executed subsequent to 
the actual agreement that was executed? A. Either subse- 
quent or at the same time. 


Q. What was executed? Would you state for the record. 
A. A supplement to the agreement and a letter of under- 
standing. 


Q. All right, and does that document you hold in your 
hand represent what was agreed to between the parties? 
A. Yes, it does. 


. . * * * * . . ° ° 


148 Q. Directing your attention to General Counsel’s 
Exhibit No. 21-C, when did you sign your name to that 
agreement? A. Well, it would have been sometime after the 


date of receipt. There is no date here indicating the date of 
signatures, I don’t believe. 


Q. It would have been sometime after February 8; is 
that right? A. Yes, that is correct. 


Q. Now, it says that—GC 21-C “‘... The following under- 
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standings have been reached between the parties to the 
agreement .. .’’ 

Did you work out these understandings with the vice- 
presidents of A & P that are recited in that letter? A. As 
a matter of fact, they were understandings reached in the 
joint negotiations of the parties. 

Q. Why weren’t they in the contract, then? 

Mr. Karmel: Objection. 

Mr. Kossoff: If he knows. I have no objection. 

Trial Examiner: If you know, you may answer. 

The Witness: For some reason or other, the parties pre- 
ferred to make these as a matter of understandings in the 
letter. In the printed contract it was printed as a letter of 
understanding in the body of the contract. In the contract 

signed with the various chains, it was attached—an 
149 — attached letter of understanding. 
* . . . * * ° . . 
Q. (By Mr. Kossoff) Mr. Reysa, did Local 1550 
as a result of joint or concurrent negotiations in 1959 
enter into a contract with Respondent Kroger Company ef- 
fective from November 22, 1959 through November 25, 1961? 
A. Yes. 
* * ° e . . * . e e 

(The document, heretofore marked General Counsel’s Ex- 
hibit No. 22 for identification, was received into evidence.) 

* * ° * ° ° ° e e 
153 Mr. Kossoff: Would the Reporter mark these docu- 

ments as General Counsel’s Exhibit Nos. 23-A, B, 
C. and D, and FE. 

(Thereupon, the documents above referred to were mark- 
ed General Counsel’s Exhibit Nos. 23-A, B, C, D, and EK, for 
identification.) 


Q. (By Mr. Kossoff) Mr. Reysa, are these copies of let- 
ters that you sent—that is, General Counsel’s Exhibit 23-A 
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through—do they receive letters or copies of letters that you 
sent to Mr. Saunders of the Kroger Company notifying him 
of pending negotiations for a food industry contract at vari- 
ous dates in 1957? A. These were sent 


* ° td ° ° . ° * ° * 


The Witness: These were sent by the Council but 
not over my signatures. 
* as ° e e e . e * e e 
156 Q. (By Mr. Kossoff) Now, I want to direct your 
attention to the A & P and National contracts for 
1957. Now, that would be Exhibits 14-C for National and 
14-B for A & P. Would you look at these documents. I 
notice that there is no bakery head classification for the 
A & P and National contracts for 1957, whereas, there does 
appear such a classification in the Kroger—well, first, is 
there a bakery head classification in the A & P and National 
contracts for 1957? A. No, there are not. 
Trial Examiner: The documents are in evidence. 
Mr. Kossoff: I think to make this brief and not to search 
through the whole document—— 
Trial Examiner: All right. 


Q. (By Mr. Kossoff) Now, referring to the Kroger and 
Independent contracts for that same year, could you check 
this over quickly and tell us whether or not the Kroger con- 
tract has such a classification. 


Mr. Swigert: I will concede that it does. 
Mr. Kossoff: It does? 
Mr. Swigert: Yes, and I believe the Independent contract 
for that year also contains a bakery head classifica- 
tion. 
157 Q. (By Mr. Kossoff) Do you have an explanation 
of why there was a bakery head classification at 
Kroger and Independent, whereas, there was none in the 
National and AGP? A. Well, the bakery head classification 
was negotiated into the contracts because at one particular 
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point, A & P had established in their stores unwrapped 
baked goods departments. 


Q. Approximately, what year are you referring to now 
when you say ‘‘negotiated into the contracts’’? A. It’s very 
hard to say. 


Q. Are you speaking of very recently, or what period of 
time? A. A good many years back. 


Q. Would this be true of the contracts in the 40’s? A. I 
don’t believe it was in the 40’s. Now, I am not positive. 


Q. Was it in the early 50 contracts? A. I am not positive. 
Q. But it did not begin with 1957 or ’55? A. No. 


Q. All right. Continue. A. At a later date—well, in the 
operation of these unwrapped baked goods departments, a 
manager of that department was established in the con- 
tract with the rate of pay. Later A & P discontinued this 
type of department; and after the negotiations, requested 

that the bakery head classification be dropped from 
158 their contract and agreed to furnish a letter indicat- 

ing that if this type of department was reestablished 
in the stores, and they would reinstate the classification at 
proper—the proper rate of pay. 

We agreed to discontinue the classification in the A & P 
contract on that basis, however, since some of the Independ- 
ent stores, for instance, maintain such departments, and 
use the manager, we kept it in the printed contract; and I 
would assume that Kroger Company at that time also had 
bakery departments. 


Mr. Swigert: I object to what he assumes and move that 
that answer be stricken. 


Trial Examiner: That may be stricken. 


Q. (By Mr. Kossoff) Was there any request from Kroger 
that the bakery classification be dismissed or be removed? 
A. There was not. 
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Q. And what about National? How do you account for 
the fact that there is no such classification in the National 
contract? A. Well, I can’t specifically say. The labor rela- 
tions heads spoke together and compared agreements and 
provisions of agreements; and no doubt, the agreement was 
reached that it be eliminated from both contracts. 


Mr. Swigert: I object to ‘‘no doubt,’’ or to assumptions 
of what company representatives did and move that it be 
stricken. 
159 Trial Examiner: I am going to let it remain. It is 
pretty well qualified out of existence. I can’t make 
a finding on it. 


Q. (By Mr. Kossoff) By 1959, had the bakery head clas- 
sifications been removed from all contracts except with that 
of the Associated Food Retailers? A. Yes. 


Mr. Swigert: I object. The contract is the best evidence 
of that. 


Trial Examiner: I would agree. It is a matter you can 
argue, if you wish. The documents are in evidence. 


Q. (By Mr. Kossoff) Do you have any personal knowl- 
edge of whether any of the Independent stores, who au- 
thorized Associated Food Retailers to bargain for them, 
have bakery heads in their stores? A. I am sure of that— 
there are some. 


Q. Is this the reason that such a clause remains in the 
contract with the Associated Food Retailers of greater Chi- 
cago? A. Yes, that is correct. 


Q. Now, have all of the stores agreed to reinstitute the 
bakery head classification providing that they reinstate the 
unwrapped bakery goods department? 


Mr. Swigert : Objection unless, first, the question is asked 
whether it is in writing or verbally. 
160 Trial Examiner: I will overrule the objection. Let’s 
find out the nature of it. 
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The Witness: There is no written agreement to that effect 
—verbally, there are. 

Mr. Swigert: I object to his answer with respect to verbal 
agreements unless it is shown whether or not he was per- 
sonnally a party to the agreements, and identified the par- 
ticular stores he has made such agreements with. 


Q. (By Mr. Kossoff) With which stores does such a ver- 
bal agreement exist? 

Mr. Swigert: First of all, see what he made and whether 
he has personal knowledge 


Q. (By Mr. Kossoff) Do you have any personal knowl- 
edge of such a verbal agreement with other stores? A. Well, 
this goes back a few years. It is very difficult to remember. 

Q. Take your time. We are not rushing you. A. I am sure 
that such personal agreements were’made; they were made, 
and they would have been made by myself. 


Q. Now, Mr. Reysa, directing your attention to the 1959- 


61 agreement with Kroger Company, which is General 
Counsel’s Exhibit No. 22, would you turn to Section 99 of 
that contract. A. Yes. 


Q. Is that an indemnity clause relating to an agen- 
161 cy shop agreement? <A. There is such a clause in 
that. 
Mr. Swigert: I object. It calls for a legal conclusion. 
Mr. Kossoff: Come now. We are trying to expedite this 
proceeding. 
The Witness: Yes, it is a part of this section. 


Q. (By Mr. Kossoff) Directing your attention to the para- 
graphs—the last three paragraphs of that section, namely, 
««. .. In consideration of the companies entering into the 
above ...,’’ and the other one ‘‘. . . It is also mutually 
agreed ...,’’ In the third paragraph “ ... The local Union 
party to this agreement . . .”’ Do those paragraphs appear 
in the A & P contract for 1959 to "61? I realize the contract 
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is the best evidence, but I think there is no dispute about 
these matters; and I think to expedite this proceeding and 
to make it easier for everyone to know what is happening 
here and the issues—and what the issues are in dispute, I 
think it should be on the record. 

Trial Examiner: Well, all right. Subject to checking the 
document itself. 

Mr. Swigert: Mr. Examiner, I might save time. We have 
an exhibit that compares the clauses of all the contracts for 
all the years that have been discussed here; and I can put 
them in evidence; and it will make it very easy to find what 
contracts of what clauses. 

Mr. Kossoff: We have had some difficulty already 
162 with such an analysis prepared by Respondent, and 
we have found it to be inaccurate. 

Mr. Swigert: It will be keyed to the actual contracts here. 
The accuracy and the inaccuracy can readily be determined 
by you and the Trial Examiner. 

Mr. Lippman: In any event, the explanation has to be 
made by the witness. 


Trial Examiner: All right. Let us go ahead. 


Q. (By Mr. Kossoff) Do similar paragraphs appear in 
the A & P contracts? A. No, they do not. 


Q. Do similar paragraphs appear in the National Tea 
and Associated contracts? A. Yes, they do. 


Q. Now, do you have any explanation for why that clause 
is absent from the A & P contract? A. Yes. 


Q. What is your explanation? A. The labor relations di- 
rector of A & P, Adolph Ernst, called me when he was pre- 
paring the stencils for the A & P contracts and said, ‘‘I do 
not care about this indemnification clause. Do you have 
any objection if it is left out of the contract?” I said, ‘‘No.”’ 
So, it was prepared on that basis. 
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164 Q. (By Mr. Kossoff) Mr. Reysa, I am handing you 
General Counsel’s Exhibit Nos. 15-A, 15-B, 21-A 
through C, and 22, and call your attention to the health 
and welfare clauses in those agreements, namely, the 1959 
through ’61 agreements between Local 1550 and Kroger, 
A & P, National Tea, and the Association respectively. 
(Documents tendered by witness.) 


Q. (By Mr. Kossoff) Now, is it not a fact that the A & P, 
the National Tea, and the Independent contracts together 
with their addenda and letters of understanding provide 
for payments of $16 to a health and welfare fund jointly 
administered by a Board of Trustees composed of members 
of both the Union and the various companies. Is that not 
a fact? Would you check them over and see whether or 
not 

Trial Examiner: Well, the contracts are in evidence. I 
am sure that if you just want to use that as a preliminary 
statement, I can check the accuracy of what you say with 
the documents. 

Mr. Kossoff: As a preliminary statement, I would like to 
state that the A & P, the National Tea and the Independent 

contracts provide for payments into a jointly admin- 
165 istered pension program—jointly administered trust 

fund or else into a trust fund entitled ‘‘The Chicago 
Clerks District Counsel Health and Welfare Trust Fund,’’ 
which is managed by members of both the Union and the 
Company, whereas, the Kroger contract provides for pay- 
ment to a health and welfare trust fund to be administered 
by the Union. 

Now—— 

Mr. Swigert: Counsel, I believe you will find that the In- 
dependent contract on that point is the same as the Kroger 
contract. It is my recollection. 


Q. (By Mr. Kossoff) Was there an addendum or some- 
thing extra? A. There should be an addendum. 
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Mr. Kossoff : To the Independent contract there should be 
an addendum attached. 

Mr. Swigert: I have the addendum if you want to look 
at it. 

The Witness: It was an attached sheet. 


Q. (By Mr. Kossoff) Was that a letter, do you recall, or 
was that a document? A. I am quite sure it was on the letter- 
head of the Association. 


Q. Do you have such a letter in your files, Mr. Reysa? 
A. Well, I did have. 


Q. Do you know whether or not it is still in your files? 
A. It is not. I brought it to the Board with the con- 
tract. 


166 Q. (By Mr. Kossoff) Mr. Reysa, subsequent to 
your execution of the agreement between the various 
locals in the Chicago area and the Associated Food Retail- 
ers, that is, the agreement covering the years 1959 through 
1961, did the Associated Food Retailers and the local un- 
ions enter into an understanding or a letter of understand- 
ing or an agreement altering the terms of the contract— 
principal contract entered into between those parties? A. 
Yes. 
Q. Directing your attention to General Counsel’s 
167 Exhibit 15-C for identification, I ask vou if that rep- 
resents the new agreement or the modification of the 
original agreement between those parties? A. Yes, it is. 

Mr. Kossoff: I move that this document be admitted into 
evidence as General Counsel’s Exhibit 15-C. 

Trial Examiner: Do you have any objection? 

Mr. Swigert: I have no objection to the admission, but I 
would like to point out to the Trial Examiner that this is 
not a modification of the Associated Food Retailers con- 
tract which remains by its terms as the same as the Kroger 
agreement and not the same as A &P and National because 
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it contains this statement in its text: ‘‘.. . This amendment 
is executed subject to the understanding that all other em- 
ployers signatory to the above Union agreement have 
agreed to this amendment, and the Union represents that 
this is so, otherwise, this agreement shall be deemed 
void...’? 

Now, already the Kroger contract is in evidence that it 
is different showing that the Union misrepresented the fact 
to this retailer, and this is not an amendment of the con- 
tract. 

Trial Examiner: Well, that is a point that may be later 
argued by both counsel. It is received. 

(The document, heretofore marked as General Counsel's 

Uxhibit No. 15-C for identification, was received into evi- 
dence.) 


168 Q. (By Mr. Kossoff) Mr. Reysa, could you explain 

the circumstance which lead to the execution of the 
memorandum of agreement or the letter of understanding 
dated November 15, 1960 or General Counsel’s Exhibit 15-C, 
which I now hand to you? 


Mr. Swigert: Counsel, can you first establish whether or 
not Mr. Reysa participated in the negotiations with Mr. 
Bromann that brought that about or somebody else. The 
letter is addressed to Mr. Taitum and not Mr. Reysa. 


Q. (By Mr. Kossoff) Do you have any personal knowl- 
edge 


Mr. Swigert: Did he participate personally-—— 

Trial Examiner: (Interjecting) If you don’t mind, let 
ine interject. It is my understanding that all we were going 
into were the agreements that were actually entered into. 
That is the basis, and I assured counsel that I am not going 
into negotiations. Now, if there was some oral understand- 
ing, which you claim is also a contract, that is another mat- 
ter; but I am not going to open up this matter, or we will 
be here forever. 
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Mr. Kossoff : I withdrew the question. 


Q. (By Mr. Kossoff) Mr. Reysa, can you explain the 
absence of that clause, namely, the pension payments into 
a jointly administered fund from the Kroger contract? A. 

Yes. 
169 Q. Would you please do so. A. Well, the draft was 
prepared by the Kroger Company, and the represent- 
ative of A & P discovered that this clause—— 

Mr. Swigert: I object to what the representative of 
A & P discovered. 

Mr. Kossoff: Mr. Examiner, the witness is testifying from 
his own personal knowledge what was told him by other 
parties to an agreement and is giving the background lead- 
ing into an explanation for why a particular clause was 
different in the Kroger contract; and it is very pertinent 
to this inquiry. 


Trial Examiner: Since this is a representative of one 
of the parties, I will permit him to make an explanation— 


his understanding at least, however, let us go ahead. 

Mr. Kossoff : Will you continue, sir. 

The Witness: The representative of A & P discovered 
that this clause as negotiated was illegal, referring to a 
trust fund administered by the Union, and suggested that 
he would prefer to draft a paragraph pointing out that it 
would be a jointly administered trust fund and we made no 
objection to this. 

The Association representative reacted the same way. 
For some reason, this was never brought to the attention of 
the Kroger Company by the Union, and the Kroger Com- 
pany never mentioned it to the Union. 

Mr. Swigert: Just a minute. I move that the en- 

170 tire answer go out because it is replete with hearsay, 

and it is impossible to separate the hearsay from 
anything else. 

Mr. Kossoff: Mr. Examiner—— 


Trial Examiner: I will deny the motion to strike. Go 
ahead. 


Q. (By Mr. Kossoff) Mr. Reysa, has Kroger Company 
been making any payments into a welfare fund for its em- 
ployees? A. Yes. 


Mr. Swigert: I object to the question unless the ba-is 
of Mr. Reysa’s knowledge is first established. Has the pay- 
ment been made to him? How does he know? 


Trial Examiner: I will overrule the objection. 
Go ahead. 


Q. (By Mr. Kossoff) Do you know whether or not Kro- 
ger has been making the payments into the same fund that 
A & P, National Tea, and the Independent have been mak- 
ing the payments into? A. Yes, they have. 


Q. And is that a fund which in effect is jointly adminis- 
tered by both the Union and the various companies or rep- 
resentatives for the various companies? <A. Yes, it is. 


Q. Does each company have its own representative on 
this jointly administered fund or not? A. No, they do 
not. 
° . ° . ° - e ° > e 
171 Q. (By Mr. Kossoff) Do you have any knowledge 
as to who are the members on this jointly adminis- 
tered fund? A. Yes. 


Q. Would you state who these people are. 


Trial Examiner: What is the basis of your knowledge? 
The Witness: I am one of the trustees. 
Trial Examiner: You are one of the trustees. I will over- 
rule the objection. 
Go ahead. 
172 Q. (By Mr. Kossoff) Who are the other trustees? 
A. For the Union, Gunnar Stolz. 


+0 


Q. Who is Gunnar Stolz? A. You want me to point him 
out? 

Q. What is his title? A. He is secretary-treasurer of Lo- 
cal 1540. For the employers the trustees are Joseph Quirk 
of National Tea, and Charles Bromann of the Association. 


Q. Are those the only trustees? A. That—they are the 
only trustees. 


° * * * * * * * ° ° 


Q. (By Mr. Kossoff) Now, is there a difference, Mr. 
Reysa, strike that. Mr. Reysa, directing your attention to 
the A & P contract for 1959 through 1961, is there any pro- 
vision—would you locate the provision dealing with the 
produce with the requirement that stores have an assistant 

manager of produce department, a cashier, book- 
173 ~+-keeper if their sales are over $20 for the week? A. 

There is a letter of understanding to that effect at- 
tached to the contracts. 


Mr. Kossoff : I see. 


Q. (By Mr. Kossoff) Now, Mr. Reysa, the last point in 
comparing the contracts. I notice that the 1959 and ’61 
agreement for the Independent has a bakery department 
head classification, whereas, National Tea and A & P, and 
Kroger do not. Is there a similar agreement for the 1957 
agreement? Would you state why there is a bakery head 
classification for the Independent and not for National 
Tea, A & P, and Kroger in the 1959 and ’61 contract. A. 
There would be a continuation of the previous agreement 
that they would not appear in the chain contracts; but since 
some independent stores did operate such bakeries—bakery 
departments, it remained in the Independent contract. 


174 Trial Examiner: Well, to shorten this matter up, 
was a letter of this nature, such as General Counsel’s 
Exhibit 24, represents, sent to Kroger? 
The Witness: Yes. 


+1 


Q. (By Mr. Kossoff) Is that the copy of the letter sent 
to Kroger? 


Mr. Swigert: That is the copy of the letter we received. 


* * . . . * ° * ° 


(The document, heretofore marked General Counsel’s 
Exhibit 24 for identification, was received into evidence.) 


* * . a * * * . e ° 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 25 for identification.) 


175 (The document, heretofore marked General Coun- 
sel’s Exhibit No. 25 for identification, was received 
into evidence.) 


Q. (By Mr. Kossoff) Mr. Reysa, were identical proposals 
and identical letters sent—except for the addressee—to all 
the other companies that had been sent letters requesting 
the reopening of the 1959-1960 agreement? A. Yes. 


Q. Did any of the companies respond to your October 
6 letters? A. Not to my knowledge. 


Q. Did you have any conversations either by telephone or 
personally with any representatives of any of the Food 
chains relevant to when a first meeting date could be ar- 
ranged? A. Yes, with Mr. Quirk of National Tea. 


Q. Approximately how long after your October 6 letter 
did this conversation take place? A. Well, about ten days or 
two weeks. 


Q. And did you and Mr. Quirk agree to a date for the first 
meeting? A. Yes, we did. 


Q. Subsequent to your agreement, with Mr. Quirk, 

176 did you send copies—did you send letters to Mr. 
Saunders of the Kroger Company and various other 
companies which negotiated together with the locals noti- 
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fying them as to what date had been agreed to for the 
meeting? A. Yes. 


177 (The document, heretofore marked General Coun- 
sel’s Exhibit 26 for identification, was received into 
evidence.) 


Q. (By Mr. Kossoff) Were identical letters sent to the 
other companies? A. Yes. 


Q. Except for the addressee? A. Yes. 


Q. Did the first meeting between the Union and the Com- 
pany take place on October 26, 1961? A. Yes. 
° ° e e e se e e a & 
179 Mr. Swigert: Mr. Examiner, in response to your 
request, during the recess Mr. Kossoff and I agreed 
to the following facts with respect to the negotiating meet- 
ings in 1961 and ’62. The first meeting occurred on October 
26. Mr. Saunders and Mr. Alderman were present for the 
Kroger Company, A & P was represented, National Tea, 
Associated Food Retailers, Eagle Piggly Wiggly ; and Dom- 
inicks were present at this meeting. 


Mr. Kossoff: Can we say who Dominicks is. 


Mr. Swigert: Dominicks is an independent grocery store 
and attended the meeting with the others. 


180 The second meeting was November 11, 1961. 

Saunders, Van Osdale, and Alderman were present 
for Kroger, National Tea, A & P, Eagle Piggly Wiggly, 
Red Owl, and May Flower with other employers were rep- 
resented at the meeting. May Flower is a chain of two stores 
in Chicago. 


On November 28 was the third meeting. Saunders and 
Alderman were there for Kroger and A & P, National, Red 
Owl, Eagle Piggly Wiggly, Honiottes Food Store, Asso- 
ciated Food Retailers and May Flower were also repre- 
sented—present at this meeting. 
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Mr. Kossoff: Honiottes is an independent food store, and 
May Flower has two stores. 

Mr. Swigert: We have stipulated that May Flower is a 
chain of two stores. 

Now, the fourth meeting was Decmeber 12, 1961. 
Saunders and Hedley were present for Kroger. In addition, 
A&P, National, Red Owl, Honiottes Food Store, Associated 
Food Retailers, and May Flower were present at this meet- 
ing. 

The fifth meeting was on January 3, 1962. Kroger was 
represented by Van Osdale and Alderman. In addition, 
A & P, National, Eagle Piggly Wiggly, Associated Food 
Retailers, Red Owl, and Honiottes were present at the 
meeting. 


The sixth meeting appeared on January 18, 1962. Van 
Osdale and Alderman were present for Kroger. In addi- 
tion, A & P, National, Associated Food Retailers, Eagle 

Piggly Wiggly, and Red Owl were present. At this 


181 meeting the Union appointed a sub-committee to 
continue negotiations with a smaller employer sub- 
committee. The Union sub-committee consisted of Morris, 
Housewright, Aresa, Stoltz, I believe. The employer sub- 
committee consisted of Ernst, Quirk and Bromann. 


The seventh meeting—— 


Mr. Kossoff: Does the record reflect that Ernst repre- 
sents: 

Mr. Swigert: Mr. Ernst was connected with A & P, 
and Mr. Quirk with National Tea, and Mr. Bromann with 
Associated Food Retailers. 


The seventh meeting was on February 6. The same em- 
ployer group was present, but they were in an adjoining 
room; but the sub-committees were also present and met 
with each other; and the Union sub-committee was the 
same as at the January 18 meeting; and the employer sub- 
committee was the same as at the January 18 meeting. 
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The eighth meeting occurred on February 7, 1962. The 
Union sub-committee was the same as at the February 6 
meeting. The employer sub-committee was the same as at 
the February 6 meeting with the addition of Mr. Van 
Osdale of Kroger, and the other employers involved in 
negotiations were present in an adjoining—in adjoining 
quarters. 

Apparently, I made an error. The February 7 meeting 
was the 8th meeting. 


Now, the ninth meeting was on February 8, 1962, and 
the Union and Employer sub-committees were the 
182 same as at the previous meeting. 
The tenth meeting was on February 15, 1962. The 
Union sub-committee consisted of Mr. Housewright and 
Mr. Morris. The Employer sub-committee on that occasion 
consisted of Mr. Quirk and Mr. Ernst. 


The eleventh meeting occurred on February 16. The 
Union sub-committee and the Employer sub-committee were 
the same as at the previous meeting. 

The twelfth meeting occurred on February 22. The 
Union sub-committee and the Employer sub-committee 
were the same as at the previous meeting. 


The thirteenth meeting occurred on February 24. The 
Union sub-committee was the same as at the previous meet- 
ing. The Employer sub-committee was the same as at the 
previous meeting, but Mr. Van Osdale came into the nego- 
tiations personally on behalf of Kroger on February 25. 
That was 


Mr. Kossoff: That was at the same time—not during the 
entire meeting—— 


Mr. Swigert: I believe sometime during the meeting he 
came and stayed and expressed Kroger’s position. 


Mr. Kossoff: We do not have a stipulation as to the 
Union representatives prior to the breaking into of sub- 
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committees, and I wonder if we can get a stipulation as to 
that/ 

We can go off the record. 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

I will ask General Counsel if he joins in the stipulation 
so far? 

Mr. Kossoff: General Counsel joins so far. 

Trial Examiner: Mr. Lippman for the Charging Party? 

Mr. Lippman: Yes. 

Trial Examiner: If you want to get the Unions up to 
whatever date you want, I suggest that vou see if you can 
enter into that stipulation. 

Mr. Kossoff: I would propose the following stipula- 
tion 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Mr. Kossoff: General Counsel would propose the follow- 
ing stipulation for the first five bargaining sessions in the 
most recert negotiations. The various locals, who are the 
Charging Parties herein, were represented by officers and 
bargaining committee members; that from the—from each 
local. From the sixth meeting on—the sixth meeting being 
the one in which sub-committees were developed—there 
were some local members in adjoining rooms or in an ad- 
joining room next to the actual room where the committees 
were negotiating 

Mr. Lippman: Local representatives. 
184 Mr. Kossoff: but not necessarily a represent- 
ative from each of the locals, but there were at least 
some—— 
Mr. Swigert: They were officers and representatives. 
Mr. Kossoff: which are Charging Parties herein. 
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Trial Examiner: Do you join in that, Mr. Swigert? 
Mr. Swigert: Yes, I do. 

Trial Examiner: Do you, Mr. Lippman? 

Mr. Lippman: Yes, I do. 


° ° ° ° ° ° ° ° e e 


Q. (By Mr. Kossoff) Now, at the first meeting, Mr. Reysa, 
the October 26 meeting, was there a spokesman for the 
employers group? A. Yes. 


Q. Who was the spokesman? A. Mr. Marvin Saunders. 


Q. And who is Marvin Saunders? A. A representative 
of Kroger Company. 


Q. All right. Would you briefly summarize—how did you 

know Mr. Saunders was the spokesman? A. Well, 

185 he made a statement when the committees convened 

that he was representing the employers present as 

their spokesman, and that this was only a temporary ar- 

rangement because he would not be available for all of the 
negotiations. 


Q. Did he indicate at that time who would become the 
spokesman after he left, or was this subsequently agreed 
to? A. He indicated who the chairman would be. 


Q. Who did he say the next chairman would be? A. 
Joseph Quirk of National Tea. 


186 Q. (By Mr. Kossoff) Was there any discussion of 
the pension proposal at this first meeting? A. Yes, 
there was. 


Q. Did Mr. Saunders make any statement as to pension 
at this first meeting? A. Yes, he stated that A & P and 
National—A & P and Kroger Company had their own pen- 
sion programs, and that the employers were not interested 
in the pension program. 
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Trial Examiner: I wonder if I might inquire at this 
point to bring me up to date since I have not seen the pro- 
posed contract. Was this pension plan proposed by 

187 =the Union? 

The Witness: Yes, it was. 

Trial Examiner: And was this a new proposal by the 
Union? 
The Witness: Yes, it was. 
Trial Examiner: It had not been negotiated before? 
The Witness: It had not. 
° e e e e e e se * 
Q. (By Mr. Kossoff) Will you give as fully as possible 
the remarks made by Mr. Saunders on the question of 
pensions? A. Well, I have given his statements, and he was 
speaking for the employer group and mentioned specifically 
that A & P and Kroger did have pension programs; and 
specifically that we are not interested in a pension 
188 jointly administered. 

Q. Did the Union respond to this remark by Mr. 
Saunders? A. We indicated that it was our proposal, and 
that we expected to negotiate a pension program. 

e a ° e e e * ° . 
189 Q. (By Mr. Kossoff) Well, at the second meeting, 
Mr. Reysa, at the November 14 meeting, do you 
recall whether or not Mr. Saunders continued to be spokes- 
man for the employers group? A. No, he did not. 
Q. Was he present? Do you recall—we have already 
stipulated he was present, so, I should not ask you that 
question. A. Yes. 


Q. Do you recall who became spokesman at this second 
meeting? A. Yes. 


Q. Who did? A. Mr. Quirk of National Tea. 


Q. Do you recall whether or not pensions was discussed 
at the second meeting? A. Not to my recollection. 
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Q. That is your recollection that it was not discussed ? 
A. That is right. 


190 Q. (By Mr. Kossoff) Mr. Reysa, at the third meet- 
ing, November 28—— 

Mr. Swigert: Counsel, I am awfully sorry to interrupt 
you, but it has just been called to my attention that you and 
I both made a mistake in working out this stipulation at 
one point. All of us agreed that the second meeting was 
November 11. In re-examining it, it was November 14. 

Mr. Kossoff: That is what my records show. 


. ° e ° e * ° & e ° 


191 Q. (By Mr. Kossoff) Now, at the third meeting, 

November 28, did the Company present a list of 
counter-proposals—the employers present a list of counter- 
proposals to the Union? A. Yes, they did. 


Q. Was it one agreement or one proposal representing all 
employers present? A. Yes. 
e e . ° e s e J * * 


(The document, heretofore marked General Counsel’s 
Exhibit No. 27 for identification, was received into evi- 
dence. ) 

Q. (By Mr. Kossoff) Would you look at this document, 
Mr. Reysa. There is some writing on there ‘‘a company 

proposal 11-28-61.’’ Was that put on by the Com- 
192 pany or one of the Unions? A. That was my writing. 
Mr. Kossoff: Well, I would request that this docu- 

ment be admitted without that writing. 

Trial Examiner: You are not offering the handwritten 
matter on it? 

Mr. Kossoff: Right. 

Mr. Swigert: No objection. 


Q. (By Mr. Kossoff) Now, the next meeting—do you re- 
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call whether or not at this meeting, the November 28 mect- 
ing, there was any discussion of pensions? A. I don’t be- 
lieve that there was. The time of the meeting was consumed 
on this counter-proposal of the industry. 


Trial Examiner: Yes, because I asked him on the 
record if that was his understanding; and he said 
that it was. 

Mr. Swigert: ——and Mr. Erns% arose and said that as 
far as Kroger and A & P were concerned, pensions are a 
strike issue. 

Mr. Kossoff: At which meeting? 

Mr. Swigert: The third meeting. 


Mr. Kossoff: We will come to that statement 
shortly. It was not exactly as the witness described 
it, I think, in some detail. 


Q. (By Mr. Kossoff) Now, at the December 12 meeting, 
which was the next meeting, Mr. Reysa, was there any dis- 
cussion of the pension question? A. My recollection is that 
there was discussion at that time, and that Mr. Ernst did 
make a statement to the effect that pensions were a strike 
issue with Kroger and A & P. 


Q. All right. Now, did the Union respond to that state- 
ment? A. Well, yes, that the pension was part of our pro- 
posal; and we were going to negotiate on that basis; and if 
it was a strike issue, so be it. 

Q. Was there any reason given as to why A & P and 


Kroger were against pensions? A. Because each had their 
own Company’s pension program. 


Q. That is, both Kroger and A & P? Each of them had a 
pension plan? A. That is correct. 


Q. Now, Mr. Reysa, is this the first time in any negotiat- 
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ing session—at any period of negotiations that any 
195 company has made a statement—an adamant state- 

ment that it was opposed to a particular issue in 
negotiations? A. Oh, no. 


e . e e e e e e e e 
197 Q. (By Mr. Kossoff) Well, had Mr. Quirk ex- 

pressed a position for the group one way or the other 
as far as pension plans was concerned? A. Yes. 


Q. What did he express? A. In opposition to. 


Q. Directing your attention to the next meeting, the Jan- 
uary 3 meeting, do you recall whether or not pension 
198 was discussed? A. I believe it was. 


Q. And what is your recollection of what was said by both 
sides on that issue? A. I am sorry. I can’t recall. 


Q. Well, had the industry changed its position and gone 
in favor of pensions? A. Oh, no. 
e e ° e es e e e e ° 
199 Q. (By Mr. Kossoff) Now, the next meeting was 
the January 18 meeting at which Mr. Housewright 
was present for the first time, I believe. To refresh your 
recollection, is that correct? Is that what we stipulated to 
that Housewright came to this meeting? I do not have your 
stipulation here. 


Mr. Swigert: Housewright was there according to the 
stipulation. 


Q. (By Mr. Kossoff) Now, do you recall what occurred at 
this meeting—the 18 meeting? Was there anything as far 
as pension discussed here at this time? A. Well, it is diffi- 
cult to recall specifically ; but I must say pensions were dis- 
cussed in practically every negotiation meeting. It is very 
difficult to recall what might have been or might not have 
been said at each of these meetings. 
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Q. Do you recall whether there was a change of position 
on either side with respect to the pension plan at that Jan- 
uary 18 meeting? A. No, the positions were the same. 


Q. Now, I believe this is pertinent, Mr. Examiner, al- 

though it is not relating specifically to pensions. I 

200 believe it relates to the question of what is the his- 
toric unit; and I am, therefore, going to go into it. 

Mr. Reysa, was there any discussion of whether or not the 

Gary, Indiana local should be permitted to continue in taese 

negotiations? A. A great deal of discussion regarding this. 


Q. Now, generally, what were the statements made by 
the Employer spokesman and by the Union spokesman in 
reference to Gary, Indiana at this time? A. The Employers 
group insisted that the Indiana local not be included as a 
party to these negotiations because of a difference in the 
independent store contract in that area; and the Union’s 
position was that since this local union had been a member 
of the group—negotiating group—for some years, that it 
could not be dropped at this point because there had been 
no previous indication from the employers that they wanted 
this kind of negotiation. 


Q. Was there—was there any agreement reached at this 
meeting in reference to the Gary, Indiana question? A. No, 
there was not. 


Q. Was there an agreement reached on the Gary, Indiana 
question at a subsequent meeting? A. Well, not until prob- 
ably the final session of negotiations. 

Q. And what was finally agreed to as far as that 
201 local is concerned? 
Mr. Swigert: Fix the date of the final session. 

The Witness: Of negotiations—the 24th of February, I 
believe, it was. 


Q. (By Mr. Kossoff) And what was agreed to as far as 
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the Gary, Indiana local was concerned? A. That it would 
remain part of this group negotiating the contract. 


Q. Could you tell us approximately how far back Gary, 
Indiana had been a member of the group? 

Q. (By Mr. Kossoff) Now, when you speak of different 
contracts as the objection to having the Gary local in, what 
did you mean by that statement? 

Trial Examiner: Why go into it. The parties finally 
agreed to it. 


Q. (By Mr. Kossoff) Now, the next meeting was the 
February 6 meeting where the parties were down to three 
for the Companies and four for the Unions. Do you recall 
whether or not pensions was discussed at the February 6 
meeting? A. I am sure that it was. 


Q. All right. Was there any change in position as far as 
pensions was concerned? A. No, there was not. 
202 Q. Were you a party to the February 7 meeting? 
I believe the stipulation shows that he was; is that 
correct? A. Yes, I was still a part. 


Q. Do you recall whether or not pensions arose at this 
time? A. Yes, I am sure there was. 


Q. Did the position of the parties change at this meet- 
ing with respect to the pensions? A. No, they did not 
change. 

Mr. Swigert: This is the February 7 meeting that you 
are talking about? 

Mr. Kossoff: February 7. That is correct. 


Q. (By Mr. Kossoff) Now, do you recall whether or not 
you attended—were you a party to the negotiations at the 
February 8 meeting? What does the stipulation show on 
that? A. I don’t believe so. 
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Mr. Swigert: Yes, it shows that he was. It was the meet- 
ing of February 15 when he dropped out. 


Q. (By Mr. Kossoff) Now, do you—this February 7 meet- 
ing, Mr. Reysa, did Mr. Quirk at this time present a pro- 
posal for the employers group? A. Yes, he did. 

Mr. Kossoff: Would the Reporter please mark 
203 this document, which is headed ‘Industry Proposal 
February 7, 1961,’’ as General Council’s Exhibit No. 

28. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 28 for identification.) 

Trial Examiner: Subject to a similar check, Mr. Swigert, 
do you have any objection? 

Mr. Swigert: I have no objection, subject to check as to 
its correctness. 


Trial Examiner: All right. It may be received. Of 
course, if there is any inaccuracy, I am sure it will be pointed 
out. 


(The document, heretofore marked General Counsel’s 
Exhibit No. 28 for identification, was received into evi- 
dence.) 

Q. (By Mr. Kossoff) Mr. Reysa, directing your attention 
to General Counsel’s Exhibit No. 28, headed ‘‘Industry 


Proposal,’’ did any of the parties—is that the document 
that Mr. Quirk offered to the Unions? A. Yes, it is. 


Q. Did any of the parties offer any other documents or 
any other proposals at that meeting? A. No. 


Q. And is item 10 of this document headed ‘‘Items of 
Industry Proposal’’? A. Yes. 


Q. Now, do you recall at this February 8 meeting, 

204 which was the next meeting, what occurred? Do you 

have a clear recollection of what happened at that 
meeting? A. I am afraid I have not, sir. 


Q. And after the February 8 meeting, did you attend any 
of the bargaining sessions as one of the committee mem- 
bers on negotiating teams? A. No, I did not. 


Q. Now, has the system or procedure for negotiations 
throughout the years been substantially the same as it was 
during the negotiations for 1961 to 1962? A. Yes. 


Q. Now, I notice that there is a difference in the num- 
bers—— 


205 Q. (By Mr. Kossoff) Now, I notice that the charg- 

ing locals herein do not bear the same titles as the 
titles of the various locals which you stated participated in 
bargaining with the employers group from 1945 on. Now, 
that is 1945, I believe. When you listed locals, you gave 
other locals—local numbers than those who are the Charg- 
ing Parties herein. Can you account for the absence, for 
example, of some of the locals? I will give you the formal 
papers to refresh your memory as to which locals are herein 
named and see if you can state anything that has happened 
over the years to account for the absence of some other 
locals or the presence of different numbers, and so forth. 
A. Well, there have been mergers of various local unions 
in past years; and the merging, of course, embraced a merg- 
ing of geographical jurisdictions as well as the local num- 
ber. So that the number of local unions was decreased in 
the bargaining because of this. 


207 Mr. Kossoff: Mr. Reysa, I show you copies of— 
various copies of an identical trust agreement—the 

copies, however, being with different food retailers, and 

ask you if those copies are not, in fact, the trust indentures 

agreement entered into to which the Unions and Kroger 

and other companies are also a part—other members of the 

employers group? 

The Witness: Yes, they are. 


By) 

Mr. Kossoff: All right. By the way, will the Reporter 
mark these documents as General Counsel’s Exhibit 29-A, 
B, and C and D for identification. 

(Thereupon, the documents above referred to were 
marked General Counsel’s Exhibit Nos. 29-A, B, C, and D 
for identification.) 


Q. (By Mr. Kossoff) Was this trust agreement also en- 
tered into between Kroger—Respondent Kroger and Local 
1550 of the Retail Clerks Union? A. Yes, it was 
208 although all of the front was not filled out. 
Mr. Kossoff: I ask that General Counsel’s Ex- 
hibit No. 29-A through D be admitted into evidence. 
Trial Examiner: Do you have any objection, Mr. Swigert? 
Mr. Swigert: No objection. 
Trial Examiner: All right. They may be received. 
(The documents, heretofore marked General Counsel’s 
Exhibit Nos. 29-A through D for identification, were re- 
ceived into evidence.) 


Q. (By Mr. Kossoff) Were identical trust agreements 
entered into between the Union and between the other local 
unions, that is, in addition to 1540 and 1550. That is, did 
1504, 1453, 98 and 1460 also enter into identical trust agree- 
ments to your knowledge with the Kroger Company? A. 
Yes, they did. 


Q. Now, Mr. Reysa—— 

Mr. Kossoff: Would the Reporter mark this document as 
General Counsel’s Exhibit 30 for identification. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 30 for identification.) 


Q. (By Mr. Kossoff) Do the various local unions embody 

a master contract which they distribute to the em- 

209 ployees of—all the employees of the employers 
group? <A. Yes, they do. 
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Q. Showing you General Counsel’s Exhibit 30 for identi- 
fication, I ask you if that is the document that is distributed 
to the employee members of all the retail chain stores? 


Mr. Swigert: By whom? 

Mr. Kossoff: By the Union. 

The Witness: Yes. 

Mr. Swigert: I object to its admission. I do not see—— 


Trial Examiner: I will overrule the objection. It may 
be received. 

Mr. Swigert: That is supposed to be evidence that we 
have somehow a master agreement, why, it is a self-serving 
statement. 

Trial Examiner: All he said was that this is something 
distributed to Union members. 

Go ahead. 


Q. (By Mr. Kossoff) Now, Mr. Reysa, did your local 


execute collective bargaining agreements effective from 
November 26, 1961 through November 28, 1964 with A & P, 
National Tea, Eagle Piggly Wiggly, and Red Owl stores? 
A. Yes. 


210 Trial Examiner: Will you state briefly what 31-A 
through D is. 

Mr. Kossoff: 31-A is the agreement between Local 1550 
and A & P for the period from November 26, 1961 through 
November 28, 1964 inclusive, and attached thereto is a 
letter of understanding relating to employees who work 11 
hours or less; 31-B is a similar contract with a similar at- 
tached letter for the period from—for the same period 
between Local 1550 and National Tea; 3-C is the similar 
contract with a similar attached letter—same period of time 
between 1550 and Eagle Piggly Wiggly; and 31-D is the 
same contract with Red Owl Stores, Inc. with the same cov- 
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crage, however, I do not notice any attached letter to the 
Red Owl Stores, Inc. Contract. If I could question the 
witness. 


Q. (By Mr. Kossoff) Do you know whether or not the 
agreement with Red Owl was to contain a similar attached 
letter? A. It did. It must have been rubbed off or some- 
thing. 

Trial Examiner: All right. What is E and F? 

Mr. Kossoff: E and F is a similar contract with a similar 
attached letter of understanding between Local 1550 and the 
Associated Food Retailers except that I gave the letter, 


. * ° . . . ° . . . 


211 Q. (By Mr. Kossoff) Mr. Reysa, were similar con- 
tracts executed with all the other locals and the same store? 
A. Yes. 


216 Cross Examination 


Q. (By Mr. Swigert) Do you wish to retract your 

testimony that all other locals signed agreements 

with National similar to that of Local 1550? A. Well, they 

would have to be similar because they were all meneo- 

graphed from the same stencils, sir, and I supervised the 
memeographing. 


7 * . . ° ° . . e ° 


Q. (By Mr. Swigert) In your testimony, were you only 

intending to refer to the memeographed document 

218 that you have in your hand, or were you intending to 

include signed agreements and separate supplements 

of memorandum in addition to your testimony when you 

said that all locals signed agreements similar to that which 
Local 1550 signed with National. 


Mr. Lippman: I am going to object because I think the 
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question is incomprehensible, and it has several parts. If 
he wants to find out what he means by ‘‘similar agree- 
ments,’’ I have no objection. 

Mr. Kossoff: I think it is obvious, to join in the objec- 
tion, when the witness said that it was similar that it was 
actually similar to the document that was introduced in 
evidence; and I do not think anything more can be gotten 
out of these words. 

Trial Examiner: This is a permissible question for cross 
examination. 

Mr. Swigert: Now, would you read him the question, 
please. 

(Question read.) 

Trial Examiner: Do you understand the question? 

The Witness: Yes, I think what Mr. Swigert is referring 
to is the terms of the final settlement of the negotiations. 
Any local union which wished a check-off arrangement with 
any individual company could have this by an addendum 
or letter of understanding; and there may have been and 
probably were one or two of the locals who took advantage 

of this particular understanding. 1550 did not. This 
219 would be the only exception to the exact similarity 
of the contracts. 


Q. (By Mr. Swigert) Now, when was that understanding 
arrived at—what date? A. It was a part of the complete 
understanding that was reached on February 24—the final 
day of negotiations. 


221 Q. Now, you testified that this is the agreement 

between 1550 and Associated Food Retailers in 1962; 
isn’t that right? A. Well, 1550 among others. Actually, 
this is the council contract covering the local unions—all of 
the five local unions in Illinois. 


Q. But isn’t it a fact that Locals 98 and 1453 had an ad- 
ditional written agreement with the Associated Food Re- 
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tailers entered into on April 13, 1962, and does not appear 
in that exhibit? A. This is possibly the same check 
222 ~— off addition that I referred to previously. 

Q. Do you know whether they did have such an 
additional agreement? A. No, I can’t say to my own knowl- 
edge. 

Mr. Swigert: Will you mark this for identification, please, 
as Respondent’s Exhibit No. 3. 

(Thereupon, the document above referred to was marked 
Respondent’s Exhibit No. 3 for identification.) 

Q. (By Mr. Swigert) I show you Respondent’s Exhibit 
No. 3. Is this the letter reflecting the agreement entered 
into between Locals 98 and 1453 with Associated Food Re- 
tailers on April 13, 1962? Do you know? A. I wouldn’t 
know, sir. 

Q. Do you know a Mr. Morris? <A, Yes, I do. 


Q. Do you recognize his signature? <A. It looks like 
it, yes. 


Q. And what is Mr. Morris’ position with the Union? A. 
He is chairman of the Retail Clerks Chicago Area Council, 
District 3. 


Q. And you are an official of that council, too? A. I am 
the vice chairman? 
223 Q. You are the vice chairman? A. Yes, sir. 


°° * . . * ° . ° * * 

(The document, heretofore marked Respondent’s Ex- 
hibit No. 3 for identification, was received into evidence.) 
a . . ° * +. ° ° * . 


224 The Witness: I do not recall testifying to that ef- 
fect. 


Q. (By Mr. Swigert) Did all locals named in the com- 
plaint enter into that trust agreement or a similar trust 
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agreement? A. The Local 1460 and Indiana did not sign the 
same trust agreement. 


Q. Local 1460 negotiated a separate trust agreement with 
certain of the employers; isn’t that right? A. That is cor- 
rect. 


Q. Which employers did Local 1460 negotiate an agree- 
ment with? A. Well. 


Q. If you recall. A. I can’t say as to that, sir. 


Q. Do you know whether they negotiated an agreement 
with Kroger? A. I believe that they did. 


Q. You did not participate in those negotiations, did you? 
A. No, not——of the trust agreement? 


Q. Yes, between 1460 and Kroger. A. I did not. 


225 Mr. Swigert: Mr. Examiner, it is part of our evi- 
dence to show individual negotiations with the var- 

ious unions—whether they are pertinent here because it 

goes to the issue of this so-called overall bargaining unit. 


Q. (By Mr. Swigert) Directing your attention to Gen- 
eral Counsel’s Exhibit 21-B, was that document—do you 
know whether that document was stenciled and mimeo- 
graphed by your company or by A & P or either by some- 
one else? A. This was stenciled by A & P. 


Q. They wrote it up and stenciled it, is that correct? 
A. That is correct. 


226 Q. And do you recall—you participated im the 
1959 negotiations I believe? A. Yes, sir. 


* * * . * . 7. * * 

Mr. Swigert: Isn’t it a fact, Mr. Reysa, that A & P re- 
fused to sign this agreement, 21-B, in the form in which 
it was typed, mimeographed, and stenciled here until your 
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local agreed with them that a change in the wording 

of that section would be made. A. The Witness: 

Yes, it was mutually agreed that this change should 
be made. 


234 Q. (By Mr. Swigert) Did Mr. Plopper communi- 
cate with you about A & P’s request for a change in 
the contract in 1959? A. No, he did not. 


Q. Did anybody communicate with you about that? A. 
Well, I believe the director of the division, probably, Ivan 
Morris at that time. I am not sure of the date. 


Q. And did he ask you to change the agreement? A. He 
indicated that this drafting of the letter of understanding 
which made the clause legal would be satisfactory as far 
as the exchange of words was concerned between him and 


A&P. 


Q. Now, by ‘‘letter of understanding,’’ are you refer- 
ring to the first page of—to General Counsel’s Exhibit 
21-A that is entitled ‘‘Supplement To Agreement’’? A. 

Yes. 


235 Q. Did you type this up and prepare it, or did A 
& PP?) Do you know? A. This was prepared by 
A&P. 


Q. And, then, you signed it? A. Yes, sir. 


Q. And at the time you signed it, they then gave you 
General Counsel’s Exhibit 21-B and 21-C; is that right? 
A. I am not sure that they were both signed on the same 
date. I couldn’t say—yes, it says entered into the first day 
of February. They must have been signed on the same 
day, yes. 


Q. Calling your attention to General Counsel’s Exhibit 
21-C, again, which was the letter from A & P to you dated 
February 8, 1960, now, did you say that that sets forth 
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agreements which were reached with the different em- 
ployers at the concurrent negotiations or the negotiations 
of the group in 1959, or does that reflect agreements that 
were reached individually with A & P after the conclusion 
of the joint mectings? A. Well, this was a restatement of 
agreements that had been made in the previous contract 
regarding these matters. 


Q. And were made for all employers who participated? 
A. That is right. 


Q. And this is written, however, by A & P and not by 
your Union; isn’t it? A. A & P prepared their own con- 
tracts at that time as well the letter of under- 
236 standing. 
Q. Did they draft this language in GC 21-C? A. I am 
not sure that they drafted it, however, it represents the un- 
derstanding of the two groups in the negotiations. 


Q. Now, I direct your attention to General Counsel’s Ex- 
hibit 15-A, a letter or a page attached at the end, dated 
March 1, 1960, can you tell us what that is? A. This is a 
letter of understanding with the National Tea Company 
executed the first day of March, 1960. 


Q. And you worked out that agreement with National? 
A. Well, this also is a letter stating the agreement that 
was reached in combined negotiations. 


Q. Was a difference reached by National in the com- 
bined negotiations and for the other employers? A. No, 
there was not. 

Q. Well, now, refreshing your recollection, will you com- 
pare General Counsel’s Exhibit 21-C and the exhibit I 
have been interrogating you about. A. Well, there is one 
paragraph referring to newly opened stores which was not 
a part of the first draft and was later added in an additional 
letter that was sent to the Union on the first day—well, it 
was executed the same day. 


vey 


> 


Q. With National? A. With National. 


Q. Was there any reason why those were separate 
237 documents that you know of? <A. Because in the 
original stencil they had left that paragraph out. 


Q. Did National prepare the original stencil? A. Yes, 
they did. 


Q. Isn’t it a fact that at the time they prepared the origi- 
nal stencil, they didn’t know your local had entered into 
an agreement with other employers relating to newer re- 
modeled stores? A. Oh, of course they did. 


Q. Didn’t they complain to you then that they hadn’t 
known about that, and they wanted a similar agreement? 
A. This was simply a restatement of a letter of understand- 
ing that was two years previous—in a previous contract. 
It was negotiated two years previously. 


Q. Now, I direct your attention, again, to Exhibit 15-A 
to the second paragraph under 1 and ask you to compare 
it with the second paragraph of GC-21-C. Will you tell us 
whether there is a difference there? A. Yes, there is a 
slight difference. 


Q. And was that difference negotiated by your Union 
with National? A. Well, again, this was simply a statement 
of an understanding that was agreed to by the parties in 
the negotiations. 

Q. You have previously testified that General 

238  Counsel’s Exhibit 21-C contains the agreement that 

was reached by the parties in the so-called negotia- 

tions. Now, you have testified that 15-A, the letter be- 

tween your Union and signed by you with National, was 

different. I am—and it was signed at a later date—about 

three weeks later. Now, I am asking you did you work 
out that change with National? A. No, I did not. 


Q. Then, I call your attention to paragraph 2 of 15-A, 
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which relates to the subject of uniforms for female em- 
ployees, is that contained in General Counsel’s Exhibit 
21-C? A. No, it is not. 


Q. Was that worked out by you and National? A. Well, 
no, it wasn’t worked out by myself and National Tea. It 
was an agreement also which was reached as a matter of 
understanding between tke parties. 


Q. Between the National and the Union? A. No, with 
all of the parties together, however, when A & P prepared 
its contract, Mr. Ernst called me on this subject; and he 
said that we are not interested in taking uniforms. Do 
you mind if I receive the references and the letter of un- 
derstanding referring to this. We will abide by the clause 
in the contract which refers to any uniforms deemed neces- 
sary by the Employer, they shall furnish and launder at 
their own expense, and we agreed to that. 


Q. You worked out that omission with Mr. Ernst? 
239 <A. I agreed to the omission. 


240 Q. I believe you said that you did not attend 
the final negotiating meeting on February 24, 1962; 
and, therefore, do not know of your own knowledge what 
took place at that meeting; is that right? A. That is right. 
Q. So, when you testified that at the final session on 
February 24, 1962, the parties agreed that the Gary local 
1460 was to remain a part of this group, your testimony 
was based simply on what you were told? A. That is cor- 
rect. 


Q. Mr. Reysa, was there an election conducted by the 
NLEB to your knowledge in 1959 involving employees of 
Kroger, A & P, National Tea, Red Owl, Eagle Piggly 
Wiggly, and members of the Associated Food Retailers 
in the metropolitan Chicago area including but not limited 
to Gary, Indiana, Waukegan, Tllinois, Harvey, Aurora, 
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Joliet, Elgin, and Kankakee, Illinois and all stores in the 
Chicago, II]. area excluding meat department employees 
and store managers? 
Mr. Lippman: I object. This is completely in- 
241 competent and irrelevant and immaterial. 
Trial Examiner: The objection is overruled. 
The Witness: There was no election. 


Q. (By Mr. Swigert) Has there ever been an election 
to your knowledge in that group? 
Mr. Lippman: Again, I object. 
Trial Examiner: The objection is overruled. 
The Witness: Of this entire group as a single unit? 
Mr. Swigert: Yes. 
The Witness: No, there has not been. 
e se e . ° . . ° . 
Mr. Lippman: This is precisely the point of 
my objection. It was purely a matter of stipulating 
that in accordance with practice and pursuant to the con- 
stitution and the locals and with the International Union 
under which they operate, that agreements are taken back 
to the membership for ratification. I will be glad to stipu- 
late and I believe that is a practice in connection with 
every labor union. But, when it comes into the internal 
procedures, we are going into another matter entirely. 
And there was nothing cited or said which would entitle 
counsel to go into the internal operations of any local 
union. 


274 Q. (By Mr. Swigert) Mr. Reysa, earlier on voir 

dire, I was asking you about your 1962 negotiations 

with A & P. And it was suggested to me that I resume 

that at this time on cross examination, would be a more 
appropriate time. 

Now, you did have some conferences with A & P, did 


66 


you not, with Mr. Ernst, with respect to the inclu- 
275 sion of a clause in the 1962 agreement relating to 

the pension plan which would condition A & P’s 
liability to begin making deposits of the 5-cents into the 
pension fund, condition it on treasury approval of the plan. 
Do you recall such discussion? A. There was some dis- 
cussion. However, this was not my own discussion with 
Mr. Ernst, but it was a discussion in the course of the 
setting up of the final provisions of the contract in the 
group. 

Q. And did you personally discuss this with Mr. Ernst? 
A. No, I did not. It was through the chairman of the 
committee and the individuals stating their particular 
views. 


Q. And where was that stated? A. Where? 
Q. Yes. A. This was in the union meeting hall. 
Q. In the union meeting hall. A. Yes. 


Q. On what date? 

Mr. Lippman: I am going to object, because the witness 
indicated he was not there personally and I can’t see 
why counsel would want to get 

The Witness: Well, I was there, but I was not a spokes- 
man. 

Mr. Lippman: You were there, but you did not per- 
sonally participate, is that what you mean? 

The Witness: Yes. 
Mr. Lippman: I’ll withdraw my objection. 


Q. (By Mr. Swigert) On what date was this? A. 
I believe it was April 14th. 


Q. 1962? A. Yes, or approximately that date. 


Q. Who else was present at the time of those discus- 
sions? A. Well, the employers present were Mr. Hogan 
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and Mr. Quirk of National Tea, Mr. Broman of the As- 
sociation, Mr. Ernst of A & P, Nick Sankolas of Red 
Owl; for the Union there were present Mr. Stols, Mr. 
Housewright and Mr. Morris, Attorney Karmel, myself 
and there were other union representatives, I don’t re- 
call all of them. 


Q. Now, was the wording of a letter arrived at at that 
meeting covering this point? A. There were suggestions 
by a Mr. Ernst of a letter that he felt was necessary. 


Q. Did he give you a draft letter? A. He did not give 
me one. 


Q. Did he produce at that meeting a draft letter? A. Not 
to my recollection. He discussed such a letter, but did not 
actually produce it as far as I can remember. 


Q. Now, what was the outcome of that meeting? Was 
there anything agreed on between the parties at that meet- 
ing? A. Yes, the final wording of the agreement. 


Q. The final wording of the 1962 agreement was arrived 

at in that meeting, is that right? A. The final word- 

277 ~—s ing agreed upon terms of the contract. There were 

some differences as to how certain agreed upon 

matters should be phrased. And the purpose of this meet- 

ing was to complete the phraseology of the contract so 
it could be prepared for signature. 


Q. And the pension clause, is it paragraph 18 or section 
18 that related to pension, do you recall? A. 19, I believe. 


Q. And the wording of that was arrived at at this 
meeting, is that right? A. Well, this was part of the agree- 
ment. However, I think there were no changes made in 
the pension provision in the contract in this particular 
meeting. I believe the original wording was satisfactory 
to all parties. 


Q. Have you ever seen a letter whether it was drafted 
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by the union or A & P, have you ever seen a letter that set 
forth at least a proposed change in the wording of para- 
graph 19 on this subject? A. It seems to me that I saw 
a copy of such a letter, yes. 
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Q. Are you sure that that letter was never signed and 
executed by either the Union or A & P? A. Well, I can 
say personally that I never executed such a letter or never 
received such a letter. 


Q. Do you know whether it was executed or signed in 
your capacity as a Union official? A. Well, as a 
278 Local 1550 official, it was never executed or signed 
by Local 1550 or the company. Our contract stands 

as it was submitted and that is the contract. 


Q. Have you had any conversations with Mr. Ernst 
since that meeting in April on the subject that we have 
just been talking about, a proposed change or letter of 
understanding with respect to the pension plan? 

Mr. Kossoff: Objection. Is this since the signing of the 
agreement or before the signing of the agreement? 

Mr. Swigert: This is since the meeting in April when 
the terms of the agreement was reached. 


Mr. Kossoff: Objection, that would be irrelevant any 
conversations subsequent to the signing of the April agree- 
ment. 

Mr. Swigert: We haven’t got to the signing. Do I 
understand that the final agreement was signed at that 
meeting in April? 

The Witness: No, it was not. 


Q. (By Mr. Swigert) Subsequent to that meeting, the 
terms were typed or were they mimeographed or how 
were the documents prepared for signature? A. They were 
mimeographed. 


Q. They were mimeographed. And they were sent 
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around to the various employers, is that right? A. Well, 
in some cases. In some cases the employers came to the 
union office and signed them. 


279 Q. Now, have you had any conversations with 

Mr. Ernst or any representative of A & P since the 
meeting in April that you have just described on this sub- 
ject of the wording of your pension agreement? A. No, 
I have not. 

Q. Did Mr. Ernst agree at that meeting in April to 
drop the subject of a possible change in the wording as 
applied to A & P? A. No, he did not. 

Q. Have you received any communication from any in- 
ternational officer or official of the union subsequent to that 
meeting on the subject of the pension agreement or any 
possible change in the wording for A & P? A. No. 

* e . e ° * * . 


284 Redirect Examination 


Q. (By Mr. Kossoff) Mr. Reysa, did Kroger or 
any of the other Food Retail Chains or individual food 
companies in any of the joinders of the current negotia- 
tions from 1945 up to the most recent date ever question 
the union’s majority? A. No, they did not. 


287 (The document, heretofore marked General Coun- 
sel’s Exhibit No. 32 for identification, was received 
in evidence.) 

Mr. Kossoff: All right. I have one more point which I 
think can be gotten through stipulation, otherwise I want 
to ask the witness, otherwise, I am through with him. The 
question of a stipulation that a strike against Kroger did 
occur on or about April 19, 1962. That the strike is con- 
tinuing to date and that the purpose of the strike is to 
attempt to compel Kroger to execute the agreement which 
was executed by the other parties. 
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Mr. Swigert: I will stipulate that a strike begun on that 
date against Kroger and no other employers. But, I can’t 
stipulate as to the purpose of the strike. 

Mr. Kossoff: Well, could we accept a stipulation as exist 
and ask the witness the purpose of the strike, since he is 
a participant therein or his local is? 

Trial Examiner: Well, it is a matter here, I am sure, 
except that stipulation which has been made and ask the 
witness the question. 


Q. (By Mr. Kossoff) What was the purpose of the 
strike which commenced on April 19, 1962, and is continu- 
ing to date? A. To compel the Kroger Company to sign 
the same agreement that was signed by the other partici- 
pants in the bargaining. 


288 Q. (By Mr. Karmel) Mr. Reysa, I believe you 

testified that you participated in a meeting you 
thought was around April 14, you were not sure of the 
date? A. Yes. 


Q. Could it have been April 12, 19621 A. Well, I said 
that it was about the 14, I wasn’t sure of the exact date; 
it could have been the 12th. 


Q. Mr. Reysa, was the Kroger Company notified about 
this meeting? A. Yes, they were. 


Q. How were the companies notified, the companies who 
attended, how were they notified? A. By letter. 


Q. Did a similar letter go to the Kroger Company sent 
to the others? A. Yes. 


Mr. Swigert: I object to that and move it to be stricken. 
They said it was a letter and the best evidence is the letter. 
I would like to see it. 


Mr. Karmel: Let’s get the letter out. 
Mr. Lippman: Do you deny receiving such a letter? 
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Mr. Karmel: Well, if we take a few minutes, J 
289 — will find the letter and we will get that in. May we 
have a couple of minutes so I can look for the letter. 
Mr. Swigert. I am not trying to be technical, but I 
haven’t seen the letter and I am checking with my people. 
Mr. Karmel: Well, may we continue subject to my show- 
ing you the letter? 
Mr. Swigert: I understand we did receive such a letter, 
so that eliminates the issue. 
Trial Examiner: Thank you very much. 


Q. (By Mr. Karmel) You testified that the contract was 
mimeographed by the union? Did you have anything to 
do with the mimeographing of the contract? A. I super- 
vised it. 


Q. You supervised the mimeographing of the contract. 
To your knowledge was the contract, a copy of the con- 
tract sent to Kroger for its signature? A. Yes, several 
copies. 

Q. Several copies. And that was the same contract which 
was signed by the National Tea Company? <A. Yes. 


Q. And the A & P Company? A. Yes. 


Q. And other companies in the joint or concurrent nego- 
tiations? A. Yes. 


290 Q. Would it be correct to state that Kroger never 
signed it? 
Trial Examiner: Well, let’s move along here. 
Mr. Karmel: Yes. 


Trial Examiner: Do you have anything else? 
Mr. Karmel: Yes, sir, if I may have one minute, I may 
not have anything else. 


Q. (By Mr. Karmel) At any time during any of the 
negotiations in which you participated, sir, did any em- 
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ployer representative claim the right to withdraw from 
negotiations? A. No. 


Q. At any time during any of—l am speaking at any of 
the negotiations from 1945 forward, did you understand 
my question as such in which you participated? Did you 
understand, Mr. Reysa? A. I thought you were referring 


to the ’61-62? 


Q. I am referring to any of the negotiations, from 7°45 
back in which you participated, did any of the employers 
at any time make such a claim? A. No. 

Q. At any time during any of this period of negotia- 
tions, 45 on forward, did any employer after negotiations 
had commenced withdraw from negotiations? A. No. 

Q. At any time from 1945 forward, did any employer 

request prior to negotiations withdrawal from the 
291 group or concurrent negotiations? A. No. 


Q. Or notify you of its intention to withdraw 
from group or concurrent negotiations? A. No. 


Q. Or in fact refuse to continue in group or concurrent 
negotiations? A. No. 


Q. One final question, sir. At any time from the 1949 
negotiations up through the 1959 negotiations, up through 
the 1959 negotiations, did any employer ever tell you or 
employer spokesman ever state that it would not be bound 
by the result of the group negotiations or concurrent 
negotiations? A. No, they did not. 


Recross Examination 


Q. Has any employer to your knowledge ever requested 

withdrawal heretofore and before Kroger? A. No. 
e . ° . * . . . ° ° 
293 Q. (By Mr. Swigert) Mr. Reysa, you said that 
the draft agreement that you mailed to the Kroger 
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Company in 1962 was the same as the one that had been 
sent to National and some of the other chain? A. That is 
correct. 


Q. Isn’t it a fact that the Kroger agreement contained 
a provision for a bakery head clessification that was not 
in the National contract? A. It was in the National con- 
tract, but a line was drawn through upon the signature. 


(. So, the National does not have that provision and 
the Kroger Company does? A. I say the National has it 
in there, but a line was drawn through at the time of signa- 
ture. 


Q. Indicating it is not a part of the National agreement? 
A. I suppose so. 
* on . e ° 


James T. Housewright 
was called as a witness on behalf of counsel for 
General Counsel herein, and, after having been first duly 
sworn, was examined and testified as follows: 
Direct Examination 


(). (By Mr. Kossoff) Will you state your full name and 
address, Mr. Housewright? A. James T. Housewright, 
5627 Giles Avenue, Cincinnati, Ohio. 


Q. On the basis of stipulation, we have established that 
January 19—will you state your title, please? A. I am 
an international vice president and organizing director of 
the southeastern division. 


Q. And how long have you been international vice presi- 
dent? A. I have been international vice president since 
November, 1959. 


Q. For what organization? A. For Retail Clerks, Inter- 
national Association. 


Q. And how long have you been organizing director? 
A. For 8% years. 
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Q. Now, by way of stipulation, we have established that 

January 19, 1962 was the first meeting in the recent 

295 _ negotiations that you participated in? Will you state 

for the record what was discussed relevant to pen- 

sion at that meeting? A. In that meeting, which was a 

subcommittee meeting, the subject of pension was discussed 

in general terms. The substance of the discussion had to 

do with the report the local union had prepared in support 

of their demand, actuarial study, and the position of the 
eroup of employers represented at the table. 


Q. Was there any discussion of the check-off issue at 
this meeting? 

. ° e . . se e ° ° a 
296 Q. (By Mr. Kossoff) The question is what was 

decided or discussed relevant to check-off at that 
meeting? A. Well, there was a lengthy discussion on the 
subject of check-off. And finally it was understood, and I 
say understood, because we were discussing or attempting 
to reach areas of agreement on the respective points in 
dispute. 

Mr. Swigert: I object to what was understood. 

Trial Examiner: What was understood, if anything? 

Mr. Swigert: What was said? 

The Witness: The companies through their spokesman, 
Joe Quirk, agreed by letter any or all of the local unions 
involved in these negotiations could have check-off of dues 
if they wanted to. 


Q. (By Mr. Kossoff) The option, in other words, 
297 ~—was left with the union? A. That is right. 


Q. (By Mr. Kossoff) The next meeting was February 
6. Do you recall what occurred at that meeting relevant 
to pension? If you have any difficulty, just say so, if you 
need your memory refreshed, perhaps you can refer to 
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some notes or something on that point. A. Well, to the 
best of my memory, February 6 meeting was again on the 
subcommittee basis and the subject of pension was dis- 
cussed very briefly with no change in the position of either 
party. 


Q. All right. The next meeting was February 7, 1962. 
Do you recall a discussion of pension at that meeting? 
A. Yes, February 7 we met at the Hilton Hotel. And in 
this subcommittee meeting, we discussed pension again 
at length. The employers pointing out the advantages of 

this particular pension, that is those employers that 
298 had pension programs, and the unions countering 

that we have negotiated pensions in many agree- 
ments; and particularly with A & P in St. Louis. How- 
ever, there was no agreement reached on the subject of 
pension in that negotiation, in that meeting. 


Q. Is that all that you recollect as to what happened 
at that meeting? Do you have any recollection of any 
other statement being made as to the right of the parties 
in respect to the pension issue? A. It is either at the 
February 7 or 8th meeting, Mr. Van Osdale spoke on the 
subject relative to his company’s position on pension; to 
the extent that they had never entered into any agreement 
anywhere in the country that involved pension. And it 
was pointed out to Mr. Van Osdale that we were in an 
industry negotiations, and we intended that any settle- 
ment reached in these negotiations be on an industry basis 
and uniformity. And that regardless of his company’s 
position, they were committed to these negotiations and 
bound by them. 


Q. Did either of the parties or either Mr. Van Osdale 
or any of the spokesmen from the union make any com- 
ment about the legal rights of the parties relative to that 
question? A. Yes. I brought to Mr. Van Osdale’s atten- 
tion the fact we felt it would be illegal for them to sit 
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in these negotiations, participating through the industry, 

and then, refuse to be a party to the final settlement. And 

we felt they couldn’t legally withdraw from them once 
they had entered into them. 

299 Q. Did Mr. Van Osdale make a comment on your 
statement? A. Yes, he did. He commented to the 

extent that his company differs with us in that opinion and 

that position. 


Q. Did Kroger at that meeting or any subsequent meet- 
ing that you attended state that it was withdrawing from 
negotiations? A. No, they did not. 


Q. Now, it was at the February 7 meeting that the 
company submitted a written proposal by Mr. Quirk, is 
that correct? A. That is correct. 


Q. Now, did the union counter with any proposal to 
Mr. Quirk’s proposal either at the February 7 or February 
8 meeting? A. Yes, we did. On February 8, we submitted 
a counter proposal. 


Q. Was there anything in the counter proposal relative 
to pension? A. Yes, there was. 


Q. That is the unions requested a pension plan in their 
proposal? <A. Yes. 


Q. Now, the next meeting was on February 15, is that 
correct? A. That is correct. 


Q. Do you recall what was said about pension at that 
meeting? If you are having any trouble and you 
300 want to refer to notes, just let us know. A. Well, 
on the February 15 meeting, all of the issues in 
dispute were discussed and which included pension at that 
particular time. There was no change in the position of 
management. The industry and I must say through the 
spokesman, Joe Quirk, who was speaking at that time for 
them, nor was there any change in the union’s demand 
or our position. 


Mr. Swigert: Counsel, did you intend to skip the Febru- 
ary 14 meeting? 
Mr. Kossoff: I did inadvertently, if I did. 


Q. (By Mr. Kossoff) Was there one on the 14 and the 
15, was there? 

Mr. Swigert: There was a meeting on the 14th. 

Mr. Kossoff: Well, | am referring to the February 15 
meeting. 

Mr. Swigert: 1 am sorry, sir, my notes are in error. 
It is the 15th and 16th. 


Q. (By Mr. Kossoff) Do you recall any mention of the 
St. Louis pension plan at this meeting? A. Yes. In our 
discussion A & P voiced a demand that if their company 
ever entered into a pension program, jointly administered 
pension program, that they would require the unions to 
furnish them releases, signed releases from their em- 
ployees before they would contribute to this pension, any 

such jointly administered pension program. 
301 Q. Releases, what kind of releases? A. Releasing 
them from any legal responsibility or obligation in 
the event that one of their employees objected to being 
taken from the company’s pension program and put into 
this jointly administered program. 


Q. Continue. What was said on that point? A. We ab- 
solutely refused and disagreed with the requirement of 
it. We agreed we would conduct ourselves in a legal 
manner, but we were of the opinion such a release was not 
required because we were the bargaining agent for their 
employees. 


Q. Do you have any recollection of anything else of 
significance with respect to pension occurring at that meet- 
ing? A. Well, Quirk of National Tea advised that he was 
having difficulty with the industry on the subject of pen- 
sion. And I am not frankly clear whether or not it was 


the 15th or 16th. And I would have to perhaps refer to 
my notes. 


Q. Did you make notes contemporaneously with the 
meetings? A. I did. 


Q. Does this represent the notes you took at these meet- 
ings? A. It does. 


Q. Would you consult your notes and see if it refreshes 
your recollection as to any statements made on February 
15 or 16 relative to pension, who said it? 


° - . ° s e e . ° e 


303 Q. (By Mr. Kossoff) Now, what date are you 
going to refer to now? A. I am referring to the 
February 16 meeting. In this meeting 


e ° ° e e ° ° ° e ° 


The Witness: There was an exploration of a pos- 
304. sible settlement on February 16. And I qualified it 

that way because we were attempting to explore 
areas of agreement. At which time an indication was 
eiven where management would be receptive, the industry 
would be receptive to 1214-cents increase for the first year 
and 10-cents increase for part-time. 


Q. All right. Now, on February 16, did the union submit 
a, what it terms its final proposal to the company? A. 
Yes. On February 16, the union submitted verbally to 
Mr. Quirk what it considered to be its rock bottom position 
and proposal. 


Q. Did this proposal have the question of pension in 
there? A. It did have. 


Q. Did this proposal in any way alter the original pro- 
posal of the union as to any particular terms? A. Yes, 
it represented many changes from the union’s previous 
position on various items or demands. 


() 
e e e e e ° e e e 
305 Q. (By Mr. Kossoff) Was this final proposal iden- 
tical with the proposal that was finally agreed upon 


on February 24, 1962? A. To the best of my knowledge it 
was with one exception. 


Q. What was that exception? A. The exception was that 
we agreed to waive back pay on wage adjustments to the 
over-rated people. 


Q. We won’t go into the details of that. In other words, 
you made an additional concession? A. Yes, we did. 


Q. Now, directing your attention to the next meeting, 
February 22, 1962, would you state what occurred relative 
to pensions at that time? A. Mr. Quirk indicated the in- 
dustry was willing to give—make certain adjustments as 

far as wages were concerned. But, he advised that 

506 there were some employers refusing to offer pension. 

Q. Had any one other than—strike that. Continue. 

A, Again, Mr. Quirk was advised that we were negotiating 

with the industry with him as spokesman and any settle- 

ment applied to all and no individual employer could sit 

in these negotiations to the point they are displeased and 
then walk out. 

Mr. Swigert: Are you referring to your notes of that 
meeting? May I see them, please. 

The Witness: I am. 

Mr. Kossoff: Continue. Just review the whole day as 
far as pensions were concerned. 

Trial Examiner: Well, what was finally decided upon 
here. We are not going into the entire session. 

Q. (By Mr. Kossoff) I am just talking about pensions, 
now. 

Mr. Lippman: The substance of it. 


Q. (By Mr. Kossoff) In substance, what else happened 
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relative to the pension question? A. Because we indicated 
no settlement could be reached without pension, Mr. Quirk 
advised he had to consult with the industry committee 
which were sitting in the adjoining room from where we 
were negotiating. He did this and we met later in the 
afternoon. And at that time indicated that they would be 

receptive to a proposal which included pension in 
307 the starting of the third year of the agreement, 

proposed agreement along with the 5-cents an hour 
adjustment and wages the second six months of that year. 
We advised management that we had gone as far as we 
intended to go in presenting our rock bottom proposal of 
February 16. And at this time again the subject of a 
favored nation’s position was discussed. 

Q. What do you mean by that, a favored nation’s posi- 
tion? A. Mr. Quirk and Mr. Ernst indicated great concern 
over the fact that some of the companies involved in these 
negotiations were refusing to be a party to any agreement 
that would incorporate pension. And we were on the other 
hand insisting that it must be a part in order to reach a 
settlement. They wanted to know what we intended to do. 
And we again reiterated our position that it had to apply 
to all of the employers involved in these negotiations. They 
wanted to know if we wouldn’t consider giving them a 
provision in their agreement, which would in effect relieve 
them of any obligation as far as pension contributions 
were concerned if any member of the industry group re- 
fused to be a part of it. We absolutely refused. 

Q. All right. Did this meeting end? A. Yes, it ended 
very abruptly. In fact, it appeared that negotiations were 
broken off at that time. 

Q. What happened after that? A. We left. Mr. Morris 
who was with me in these negotiations, we left and went 

to dinner. 


308 Trial Examiner: Never mind what you had for 
dinner. Let’s move on. 
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The Witness: The companies contacted us later in the 
evening and wanted to arrange for a meeting the next day. 
We were unable to agree to such a date, but we went back 
into meeting that evening. 


Q. (By Mr. Kossoff) What happened then? A. Nothing 
was accomplished in the late hours of that day. But, again, 
the discussion of the position of the refusal on the part 
of some to be a part of an agreement, which incorporated 
pension was entered into, and again we reiterated our posi- 
tion that it was an industry-wide agreement we intended 
to apply to all. 


Q. The next and final meeting occurred on February 
24, 1962, is that correct? A. That is correct. 


Q. Since this is a rather critical date, perhaps we should 
go into a little more detail into this final session. Will 
you state in substance what happened at this final meet- 
ing? A. February 24, Mr. Quirk, Mr. Ernst and myself 
met. At which time Mr. Quirk stated that the industry had 
a proposal which would not include pension. But, first they 
wanted to explore an area which would include pension. 
And he explored on in the third year a possibility of a 

4-cent an hour contribution on pension. 
309 Trial Examiner: Never mind the details. 


Mr. Kossoff: Mr. Examiner, this is a critical point, 
everything that happened. 


Trial Examiner: I don’t care if it was 3-cents, 2-cents 
or whatever it was. How long did they negotiate and what 
was the final results? What was the position taken by 
any company involved; particularly, Kroger. That is the 
only company involved here. 

Q. (By Mr. Kossoff) Would you continue, Mr. House- 
wright? A. They indicated a willingness to make adjust- 
ments, which did not meet our February 16 rock bottom 
position. 
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Q. Would you state what the union said afterwards, the 
union spokesman? A. He indicated again at that partic- 
ular time that there were companies that were not in agree- 
ment with it, but they wanted to explore it. And we again 
indicated this proposal. Mr. Quirk—I am quoting from 
my notes. Mr. Quirk indicated: ‘‘This proposal might not 
include all the industries.’? At which time we again said 
any settlement would have to include all of the industries. 


Q. All right. A. At this time Mr. Quirk said well per- 
haps you should tell Mr. Van Osdale this to his face. And 
I said I would be happy to do so. Mr. Van Osdale was 
then brought into the sub-committee room. And he advised 

they will not be a part of an agreement which in- 
310 cludes pensions and if they did, the people would 

lose their profit sharing. He also advised that Mr. 
Quirk, as spokesman of the committee, of the industry 
committee, was not authorized to negotiate for the Kroger 
Company on the subject of pension. However, he was au- 
thorized to negotiate on all other points. 


Q. Was this the first time any such statement had been 
made at any meeting relative to the authority of a spokes- 
man for any company to your knowledge? A. To my 
knowledge it was. 


Q. All right, continue. A. Mr. Van Osdale was told we 
don’t believe they could withdraw from negotiations 
legally, and we didn’t intend to negotiate for an agreement 
with the industry that would not apply to all. 


Q. Continue. A. After that, Mr. Van Osdale left the 
room; and Mr. Quirk, Mr. Ernst, Mr. Morris and I con- 
tinued to attempt to work out a settlement. And on the 
subject of pension, A & P made the request that should a 
pension program be established the pension plan be estab- 
lished in a legal manner in which we agreed to. Later that 
evening when we offered a compromise on the minimum 
increases, which I have previously indicated, and at 1:00 
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a.m., according to my notes, Mr. Quirk and Mr. Ernst, Mr. 
Van Osdale, Mr. Bud Mussleman—— 


Mr. Lippman: Who is Mr. Mussleman? 


311 The Witness: Mr. Bud Mussleman is the divi- 

sional vice president of the Kroger Company in 
Chicago. And Mr. —— and their personnel director, I can’t 
recall his name—— 

Mr. Karmel: William Alderman. 

The Witness: —Mr. Alderman entered the room. And 
Mr. Quirk again asked, and I am quoting from my notes, 
in agreeing to our, meaning the union’s counter proposal, 
that we agree that the pension plan be legally set up so 
that the companies will qualify for tax exemptions through 
the treasury department. At that time Mr. Quirk also ex- 
plained that all of the employers of the industry were 
agreeable to our proposal, that is A & P, and he enumerated 
them, the Independent Merchants through the Retail Food 
Association, Eagle and Red Owl, with the exception of the 
Kroger Company, and that Mr. Van Osdale would at that 
time speak for the Kroger Company. 


Van Osdale speaking for the Kroger Company advised, 
I say Kroger here in my notes, advised that his company 
did not feel bound by the agreement reached with the other 
companies. That they were willing to negotiate further 
if necessary to arrive at a settlement. The Kroger Com- 
pany also proposes for a basis of settlement, those portions 
of the settlement agreed to by the other companies with 
exception of the contributions to the pension fund and 
any other provisions pertaining to the pension fund. 


The Kroger Company was advised that the union 

312 had consistantly stated it was negotiating on an 
industry-wide basis, and the understanding reached 

was applicable to all. We further stated that we did not 
feel it legal for anyone employer to refuse to go along 
with any settlement reached with the majority of the in- 
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dustry employers. We stated that we intended that the 
settlement be applied to all. Further that we did not wish 
to negotiate a separate agreement with their company, 
and that is when the meeting of February 24 ended. 


e ° ° e ° e . ° ° . 


313 Q. Now, directing your attention to April 12, 1962, 

did a meeting between the unions, charging unions 
herein and the various companies in the employers’ group 
other than Kroger take place? A. It did. 


Mr. Karmel: —if Mr. Housewright were allowed 

to testify, he would testify that on April 12, 1962, 

there was a meeting held at the offices of the Retail Clerks 

Union in the Chicago area, 4858 North Sheridan Road, 

attended by A & P representative, National Tea repre- 

sentative, Red Owl representative, the Associated Food 

Retail representative and counsel for the union and cer- 
tain other union representatives. 


He would testify that at this meeting the parties re- 
duced to writing the agreement and understanding reached 
at the meeting of February 24. He would further testify 
that having completed reducing their understanding to 
writing, the companies were then asked if they were ready 
at that time to sign the contract. And that Mr. Ernst 
and Mr. Quirk and other company spokesmen present said 
that they had hesitancy and reluctance about signing the 
contract at that time, because the Kroger Company had 
not yet signed the contract. 


These gentlemen, each of them at one time or another 
during the meeting state that it was the understanding 
reached at the meeting of February 24, that the contract 
reached with the union group was an industry contract 
which included Kroger in all aspects, including pensions. 
Well, he would further testify that these various rep- 
resentatives of the employer repeatedly stated that in 
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accepting the union’s proposal including pension, they ac- 
cepted it with the understanding that it was an in- 
317 dustry proposal to be binding on Kroger. 
He would further testify that A & P spokesman, 
Mr. Ernst, stated that their company feared being in the 
position of having the pension go into effect in their con- 
tract and not having Kroger bound by it and being placed 
at a competitive disadvantage. Various of the spokesmen 
asked what we intended to do about Kroger Company. It 
was indicated, stated to the Kroger Company, to the em- 
ployer group—I am sorry, by Mr. Housewright and by 
other of the union representatives present that it was still 
our understanding that the Kroger Company was bound 
by the industry agreement. And that we had no intention 
of executing a separate contract with Kroger Company. 
And that it was still our purpose to secure a contract with 
the Kroger Company identical to the contract which we 
now ask the other employers to sign. 

It was stated by representatives of the industry group, 
particularly, Mr. Quirk and Mr. Ernst that while this may 
be our intention they had no assurance of this, and what 
would happen to them if our intentions were not carried 
out and Kroger refused. It was stated by Mr. House- 
wright in response to this line of inquiry, that the matter 
of favored nations was discussed at prior negotiations 
and rejected, and we still imsisted that they sign. It was 
also stated that our position was that because of Kroger 

had refused to sign and in our opinion violated the 
law was no reason for the other companies to vio- 
late the law. 

The employers were then polled as to whether they 
were then ready to sign the contract—this was towards 
the conclusion of the meeting—they were then polled 
as to whether they were ready to sign the contract or 
whether they were refusing to sign the contract. Each 
employer representative stated that they were not refus- 
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ing to sign the contract, but would give us a definite an- 
swer as to their signing the contract Wednesday of the 
following week. 

And at this point, the meeting adjourned. Again, if 
Mr. Housewright were allowed to testify, he would testify 
in line substantially with the offer of proof I am now 
presenting. 


Q. (By Mr. Kossoff) Mr. Housewright, how did 

the April 12 meeting conclude? What was said at the 

conclusion relevant to signing the agreement? A. That 

they would not sign the agreement at that particular time, 

but agreed to meet later, the first part of the following 

week, at which time they would give us their answer as 
to whether or not they would sign it. 


Q. Did you subsequently receive an answer from the 
employers’ group as to whether or not they would sign 
the agreement? Yes or no, did you subsequently get an 


answer? A. Yes, through conversation we got an answer. 


Q. Did they agree or did they not agree, all of the mem- 
bers of the employer group except Kroger, did they or 
did they not agree to sign an agreement which was em- 
bodied—an agreement embodying the terms in the Feb- 
ruary 24, 1962 meeting? A. They did. 


Q. Now, Mr. Housewright, we have had some contracts 
admitted into evidence which seem to indicate that prior 
to 1959, each union signed according to the terms of the 
agreement as an agent of the International, where I be- 
lieve from ’59 on the agreement was with the particular 
local. Could you explain why this change occurred? Give 
us the background of this? 


323 The Witness: At the 1955 convention, the Retail 
Clerks International Association, the subject was 
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brought before the convention and it was felt that the 
past practice of entering into agreements, which were 
through the International—using the local union as an 
agent was not an advisable one and should be changed. If 
my memory serves me correctly, the constitution accord- 
ingly was amended at that convention. 


Mr. Swigert: Now, I object to that. The constitution 
is the best evidence, it is in writing. 
Trial Examiner: Well, he was asked to explain and he 
said he was not sure of his memory on that and is not at- 
tempting to. 
324 The Witness: May I go on, sir? 
Trial Examiner: Yes. 


The Witness: As a result the local unions were to amend 
their agreements to the extent that they would no longer 
reflect them as an agent of the Retail Clerks International 
Association, but rather as a chartered body of the Retail 
Clerks International Association. 


Q. (By Mr. Kossoff) Now, throughout the years from 
1940, at least from 1945 through the change authorized 
by the 1955 convention, who administered the contracts 
of the various locals? A. The local unions themselves did. 


Q. Did the International Union ever sign any agree- 
ments themselves from 1945 to the present date with any 
of the Retail Food Stores in the Chicago area? A. No. 


Q. (By Mr. Kossoff) Mr. Housewright, did the 

unions at any time insist that Kroger abandon its 

Profit Sharing Plan in order to become signatory to the 
industry-wide agreement? A. We did not. 


Q. (By Mr. Lippman) After the 1954 convention, 
did the practices of the local unions with respect 
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to the manner of negotiating or executing or administer- 
ing contracts in any way change? A. No. 


* J * * * * . 
327. Cross Examination 


Q. (By Mr. Swigert) Directing your attention to 
the meeting of February 24, 1962, did 1 understand you 
to testify that the industry, that you referred to as the 
industry negotiators, that is Mr. Quirk or Mr. Ernst, 
gave you some industry proposal for a pension plan at 
that meeting? A. They indicated a willingness to enter 
into agreement which would encompass a pension pro- 

gram. 
328 They indicated a willingness to accept the union 
proposal? A. Yes. 
Q. But, they didn’t propose a pension plan to you, did 
they? A. No, they did not. 
Q. The industry never proposed a pension plan, did it? 
A. No. 


Q. Now, at that meeting, Mr. Van Osdale was called into 
that meeting to give Kroger’s position, I think you testi- 
fied? A. Yes, I did. 


Q. And he said: ‘‘Let’s get this clear. Neither Quirk 
nor Ernst nor anyone else is authorized either to make or 
accept on behalf of Kroger Company any proposal which 
involved pensions,”’ is that the substance of what he said? 
A. Words to that effect. 


Q. According to your recollection, Mr. Housewright, 
what was the first meeting at which you or other union rep- 
resentatives in your presence expressed to industry com- 
mitteemen the thought that employers could not withdraw 
from the negotiations, that all would be bound? A. To 
my recollection that conversation took place in the Feb- 


ruary 7 meeting. 
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Q. Well, was Mr. Van Osdale present at that meeting? 
A. Yes, he was. 
329 Q. And you made that statement at that time in 
his presence? A. To my memory, I made that state- 
ment at that time. 


Q. Are you sure of that? A. Well, I am sure it was 
either February 7 or February 8, I can check my notes. 


Q. Isn’t it a fact that it was at the meeting of February 
S rather than the meeting of February 7 where you said 
that? A. It could have been. 


Q. Neither Mr. Quirk nor Mr. Ernst at any time during 
the negotiations ever indicated to you that Kroger would 
be agreeable to pension plan, did they? A. No, at no time. 


(Q). At the meeting of February 7, do you recall Mr. Van 
Osdale stating in substance: That the Kroger Profit Shar- 
ing Plan and also the Kroger Retirement Plan had a clause 
in each that if Kroger entered into a limited group pen- 
sion plan with any group, that this would automatically 
remove individuals in that group from the benefit of the 
Profit Sharing and the Retirement Plan? A. No, I do not 
recall him making such a statement in that particular meet- 
ing. 

(). Do you remember at any meeting which he made that 
statement? A. Yes, Ido. 

(). Which meeting was that? A. The latter phases 

330 of the negotiations. And if my memory serves me 
correctly, it was the meeting of February 22 or the 

24, at which time Mr. Van Osdale made such a statement. 


Q. Was the last meeting to the best of your recollection 
that Mr. Van Osdale attended before the meeting of the 
24th or possibly on the meeting of the 24th, is that right? 


The Witness: Yes, that is correct. 


Redirect Examination 
* * * * ° . ° * ° . 
331 Q. (By Mr. Kossoff) Now, you indicated that at 
sometime the industry did modify or attempt to pro- 
pose a modification of the union’s position as to pension, 
is that correct? 
332 Mr. Swigert: I object to the question. The wit- 
ness has indicated just exactly the opposite in cata- 
gorical testimony. 
Mr. Kossoff: Well, can we have the answer that the 
witness 
Trial Examiner: Well, I’ll permit the witness to an- 
swer. It will save time. 
The Witness: Yes. 
Q. (By Mr. Kossoff) Yes, what? A. The industry 
spokesmen in meetings attempted to persuade us to reduce 


the amount we were demanding for a pension contribu- 
tion. 


° . ° * ° . ° ° ° ° 


Q. (By Mr. Lippman) Mr. Housewright, during any of 
the negotiation sessions which you attended, did Mr. Quirk 
indicate at any time the he was speaking on behalf of the 
industry? A. Yes, he indicated from time to time that he 
was speaking on behalf of the industry. 


333 Q. (By Mr. Lippman) What was the statement 

that Mr. Van Osdale made to you respecting the 
Kroger pension plan or profit sharing plan that you testi- 
fied to earlier on cross examination? A. As I recall, Mr. 
Van Osdale made the statement in either the meeting of 
February 22 or possibly the 24. That if my memory serves 
me right, it was on the 22. That if the Kroger Company 
ever entered into a pension program the profit sharing, 
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the members, our members would disqualify themselves, 
their profit sharing would be taken away from them. 


Q. Had the union been negotiating on profit sharing 
plan? A. No, we had not. 
334 Mr. Lippman: That is all. 
Mr. Swigert: He said profit sharing and retire- 
ment plan, is that right? 
The Witness: I don’t recall him saying that. 
* ° . . ° * . e * ° 
336 Mr. Kossoff: And as 33-D, a booklet entitled 
‘‘Kroger Employees Profit Sharing and Retirement 
Income Program”’, which is referred to in the body of the 
letter which is General Counsel’s Exhibit 33-A. 
(Thereupon the documents above referred to were marked 
General Counsel’s Exhibits 33-A thru 33-D for identifiea- 
tion.) 
Mr. Leonard: What is the date of the booklet? 
Mr. Kossoff: That date of the booklet is June of 1960. 


Trial Examiner: All right, can they go in by agreement? 


Mr. Swigert: You are going to put in the rest of them? 

Trial Examiner: The record may show they are received 
by agreement of the parties. 

(The documents, heretofore marked General Counsel’s 
Exhibits 33-A thru 33-D for identification, were received 
in evidence.) 

Mr. Swigert: Mr. Kossoff, can we also stipulate in con- 
nection with the booklet, it is a booklet given as a matter of 
correspondence to Kroger employees as they are hired by 
the company since 1960, distributed to the employees? 

s e ° ° * . ° * * 
Mr. Lippman: We will stipulate that the booklet 
is generally distributed to all employees. 2? 


Charles T. Van Ausdall 


Direct Examination 


. . * * * ° * . ° ° 


338 Q. (By Mr. Kossoff) What is your occupation, 
Mr. Van Ausdall? A. I am a labor relations repre- 
sentative in the Kroger Company. 


339 Q. (By Mr. Kossoff) Mr. Van <Ausdall, at the 

February 22 or 24th meeting on negotiating sessions, 
when you stated that acceptance of the union’s pension 
proposal would mean the abandonment of the company’s 
profit sharing program, what were you referring to? A. 
I did not state that. 


Q. Well, what did you state at that time in reference to 
that particular issue? A. I pointed out by the nature of 
the Kroger profit sharing and retirement income program, 
that if we were to agree to the union’s pension demand, 
that the employees that were covered by the union would 
automatically be terminated by the participation in those 
programs. 


Q. Were you referring to any particular clause in the 
profit sharing agreement which would provide for 
340 that? A. I am not familiar with the profit sharing 
trust agreement, if that is what you mean. 
* . * . . s 7 * * 
Q. (By Mr. Kossoff) What is the basis of your state- 
ment, then? A. The basis of the statement is that I had 
been informed as a company representative that this 
provision is contained in the profit sharing and _ retire- 
ment program agreements. 


Trial Examiner: All right, is counsel willing to provide 
identity of that clause? 


Mr. Kossoff: I believe that is clause 4 of the plan which 
embodies the statement that: ‘‘All regular employees 21 
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years of age or older who have or shall have completed at 
least two years of continuous service with the company as 
regular employees shall be eligible for membership in the 
plan. After any withdrawal from the plan, a period of at 
least 12 months of continuous service must elapse before 
the employee again becomes eligible. Not withstanding 
the foregoing provisions’’—this is the critical clause— 
‘‘any employee who is covered by a limited group pension 
plan as herein defined shall cease to be eligible here-under 
and, if a member of this plan, shall be considered to 

have withdrawn thereform on the date when such 
341 coverage commenced. The term limited group pen- 

sion, means a plan for the payment of pensions or 
other retirement benefits which (a) is limited to its cover- 
age to a particular group of employees, (b) is established 
by or at the request of the covered employees or their 
authorized representatives.’ 

Mr. Swigert: This is one of the two clauses referred 
to. It’s one in each plan. 

Mr. Kossoff: They are in the same plan. 

Mr. Swigert: The same plan is in the others. 

Mr. Kossoff: All right. 

Mr. Swigert: It is in the profit sharing and the retire- 
ment plan. 

. . . ° . ° . e e 
342 Mr. Swigert: Profit sharing was established 
August, 1951, and the retirement plan in 1947. 

Mr. Kossoff: Now, isn’t—can we also get a stipulation 
it was not until 1956 that the clause I just read became 
a part of the profit sharing plan? 

Mr. Swigert: I think that is correct. 


Mr. Kossoff: Can we also get a stipulation as to the 
date when that clause became a part of the retirement—of 
the pension program of Kroger? 


Mr. Swigert: Same date. 
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Mr. Kossoff: Can we get a stipulation 

Mr. Swigert: Because the first sentence of the profit 
sharing plan ties in the retirement plan with the profit 
sharing and says they supplement each other. 

Mr. Kossoff: The first sentence. 

Mr. Swigert: Yes, the first page. Right here. Do you 
want to read it for the record? 

Mr. Kossoff: Well, the first clause of this plan entitled 
‘‘Purpose At Stake: The plan is designed to provide addi- 
tional incentive for improved operating and merchandising 
to enable employees to share with stockholders in the prof- 
its of the company; To entice better caliber people to seek 
employment with the company; To encourage individual 
thrift and continuity of employment; To aid the company’s 

employees in providing old age security by supple- 
343. menting the non-contributory Kroger Retirement 
Program with a participating savings plan.”’ 


Now, other than that last sentence to aid the company's 
employees in providing old age security by supplementing 


the non-contributory retirement program, there is no other 
legal relationship between the Kroger Retirement Plan 
and this Profit Sharing Plan, is that not a fact? 

Mr. Swigert: I won’t agree to a legal conclusion of that 
type. I believe there is no other verbal reference made in 
there to the retirement plan. 

Mr. Kossoff: All right. Can we also get a stipulation 
that under these plans if an employee chooses to be cov- 
ered by only the Kroger Pension Plan and not the Profit 
Sharing Plan, he has the right, unhindered right to do so? 

Mr. Swigert: Every regular employee who is over 25 
years of age is a member of the retirement plan. And he 
is also eligible to participate in the profit sharing plan if 
he elects to make the contribution, and if he has been 
there for two vears 

Mr. Kossoff: All right. 
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Mr. Swigert: —as a regular employee. 


Mr. Kossoff: I think that is acceptable if I just get a 
definition of terms. You said any employee who has been 
with the company for a certain period of time is eligible 

for which program, now, automatically? 
344 Mr. Swigert: The Retirement Plan. 
Mr. Kossoff: But, the Retirement Plan is some- 
thing different from the Profit Sharing Plan? 

Mr. Swigert: No, we consider they are tied together 
part in parcel of one benefit for the employees of this 
company. That is exactly what is stated in the paragraph 
you just read into the record. That the profit sharing plan 
supplements the retirement program. Everybody is au- 
tomatically under the retirement program if he is over 25 
and otherwise qualified as an employee. 


Mr. Kossoff: And if he does not chose to do so, there is 
no penalty? 
Mr. Swigert: Nobody is compelled to make a contribu- 
tion to the profit sharing plan if he doesn’t want to. 
Mr. Kossoff: But, everyone by definition is a member 
of the pension aspect of. 
Mr. Swigert: Everybody is entitled to the benefits of the 
retirement program without contributions. 
Mr. Lippman: I am talking about the pension 
345 program. 
Mr. Swigert: I am talking about the retirement 
program. We don’t call the retirement program a pension 


Mr. Kossoff: At this time, Mr. Examiner, I will 

ask the Reporter to mark the documents I present 

to him: The first document being a group of documents 
which have been attached together comprising as the last 
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document therein, in the group that is, a document entitled 
“The Kroger Company Employees Savings and Profit 
Sharing Plan Trust Agreement’’. And in parenthesis 
at the top thereof, appearing as amended to (October 1, 
1961). And I will ask the Reporter to mark this group of 
documents as General Counsel’s Exhibit 35. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 35 for identification.) 

Trial Examiner: May that go in by agreement? 

Mr. Swigert: Yes. 

Trial Examiner: All right, it may be received by agree- 
ment. 


354 Marvin H. Saunders 


was called as a witness on behalf of counsel for Respond- 
ent herein, and, after having been first duly sworn, was 
examined and testified as follows: 
Direct Examination 

Q. (By Mr. Swigert) Will you state your name? A. 
Marvin H. Saunders. 

Q. Where do you live, Mr. Saunders? A. 809 Floral 
Avenue, Terrace Park, Ohio. 


Q. What is your occupation? A. Iam a labor relations 
representative of the Kroger Company. 


Q. How long have you served in that capacity? A. 
Since January 1, 1947. 


Q. Mr. Saunders, how many stores does Kroger 

355 have that were covered by the 1961-62 negotiations 

you were involved in in those negotiations in the 

so-called metropolitan Chicago area? A. You are talking 
about the 6 locals involved? 


Q. Yes. A. 63 stores. 
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Q. Approximately how many stores in the bargaining 
Unit—— A. Approximately 


Q. Just a minute please. How many employees does 
Kroger have who are represented by the Retail Clerks 
Union in those various stores? A. Approximately 1200. 


Q. Have you had any participation in negotiations for 
the Kroger Company in the Metropolitan-Chicago area 
since you became labor relations counsel? A. Yes. 


Q. When did you first come into the Metropolitan-Chi- 
cago negotiations on behalf of Kroger? A. In the fall of 
1947. 


Q. And for what period of time did you remain in such 
negotiations actively? A. I have been actively involved in 
every negotiation since that time. 


Q. Now, when you first came into negotiations in this 
area on behalf of Kroger, did you participate in 
356 so-called group negotiations? A. Yes. 


Q. Were you the sole representative of Kroger 
in those negotiations at the outset? A. No. I think that 
nearly always there was cither our branch manager, as 
we call him at that time, or our personnel manager. Gen- 
erally, our personnel manager was with me. 


Q. Was there anyone person that talked for all of the 
employers in the course of the negotiations when you went 
into the meetings? A. In 1947? 


Q. Yes. A. No. 


Q. What was the procedure as far as the employers 
were concerned? A. Well, it was a very loosely knitted 
group. They were, as I recall 

Mr. Karmel: I object to ‘‘loosely knitted group.”’ 

Mr. Swigert: Quite, this is background. 
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357 The Witness: As I recall at that time there was 
only Kroger, A & P and National Tea involved in 


the negotiations. 


Q. (By Mr. Swigert) Did each store have its own rep- 
resentative present? A. Each company? 


Q. Each company, I mean? A. Yes. 


Q. Was the AFR in it at that time? A. I am sorry, the 
AFR was in it at that time. 


Q. They had their representative also? A. They had 
their representative there also. 


Q. Did they belong to any formal association? Were 
there any constitution or membership feet A. Did who 
belong? 


Q. Theemployers? A. No. 


Q. And you say there was no spokesman for the whole 
group? A. No, there was not at that time. 


Q. Was there any kind of a sub-committee that nego- 
tiated for the group? A. No, there was not at that time. 


Q. Now, and the unions, who represented the unions in 
those meetings when you first came in? A. The unions 
were represented by committee. Generally, an officer from 

each local as I recall. They also had a committee 
358 of employees, if my memory serves me correctly. 


Q. Now, over how long a period of time was the 
negotiating set up as you have described it? A. I would 
say until about the time that Mr. LaFon, the A & P repre- 
sentative, left this area, which would have been about 
1954 or 55. 


Q. What change, if any took place at that time? A. 
Well, the group was getting larger; particularly, on the 
union’s side. And as I recall in about that time there were 
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other companies or company that entered the picture on the 
employers’ side. 


Q. You say they entered the picture. Did they sign any 
kind of an agreement with the other employers? A. No, 
they entered the picture on the same basis as was already 
established. 


Q. And what was that? A. Well, it was a group of em- 
ployers bargaining with the union together as a matter 
of convenience—— 

e e e e es e . ° . . 

The witness: —as a matter of convenience for our- 
selves and also as a matter of convenience for the union 
or unions. 
es ° e ° e e ° . . e 
309 Q. (By Mr. Swigert) In what respect, if any, did 

this situation change after Mr. LaFon left. A. Well, 
after Mr. LaFon left, I did most of the talking. When I 
first came—— 
° e e °. * * ° . * ° 
360 Q. (By Mr. Swigert) previously, who had done 
most of the talking, if anyone, previously? A. No 
one. 

Q. But, in 1954, why did you—how did it happen that 
you came to do most of the talking if there was a reason 
for it? A. Well, I think as the group became larger, it be- 
came necessary that one person do more of the talking. 


Q. And you were the one who did, is that right? A. I 
was the one who did. 


Q. Did you have more experience than others in the em- 
ployer group at that time in bargaining? A. I had been 
in on the negotiations since 1947. The other employer 
representatives were comparatively new at the game. 
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Q. Now, did anybody select you to be spokesman or to 
talk more than other employer representatives? A. I was 
never selected. 


Q. You just did, is that it? A. That’s just about what 
it amounts to. 


Q. Did the other employer representatives talk 
361 during the negotiations in and after 1954 and parti- 
cipatein them? A. Yes, they did. 


Q. Now, this practice that you have described beginning 
in 1954, did that continue up to 1961? A. Yes, it did. 


Q. Now, in 1961, did you drop out of the negotiations at 
any stage? A. I attended the first four sessions with the 
unions in 1961, and then I dropped out of the negotiations. 


Q. Why did you drop out? A. Because of my commit- 
ments elsewhere. 

Q. And who represented Kroger after you left? A. Mr. 
Charles T. Van Ausdall. 


Q. At any time during this period from 1947 on, did 
you enter into negotiations on behalf of Kroger with any 
particular local as distinguished from the group of locals 
which are the charging parties in this proceeding? A. Well, 
at that time our contracts were with the International, 
Retail Clerks, International, to their authorized agents. 


362 Q. (By Mr. Swigert) Directing your attention 

specifically to June of 1957, can you tell us whether 
you had any negotiations at that time with Local 1460 
or any representative thereof? A. Yes, I did. 


Q. Now, will you tell use what those negotiations were? 
A. Well, just prior to the date on which the so-called 
right to work law became effective in Indiana, we had ne- 
gotiated a lot of extensions with the different unions, in- 
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cluding the Retail Clerks in the State of Indiana, because 
they wanted to extend their contract with the idea of keep- 
ing the union shop as long as possible. 


Q. Now, by we, do you mean Kroger? A. Kroger. There 
was a call from a man by the name of Baggett, Jack Bag- 
gett asking for negotiations with regard to extending our 

contract which expired—which was to have expired 
363 that November. 

(). What did he ask Kroger to do? A. Well, rep- 
resentatives from Kroger, National Tea and the A & P 
Tea Company met with Mr. Baggett, 

Q. Were you the Kroger representative? A. I was.— 
met with Mr. Baggett on June, I forget the exact date—— 

Q. June 25? A. Yes, June 25, 1957 at a hotel in Gary. 
We had lunch and discussed at lunch an extension of the 
Local 1460 agreement with the Retail Clerks. 

Q. Were there representatives of any local other than 
1460 at that meeting? A. No. 

Q. Was that meeting requested by Mr. Baggett as rep- 
resentative of Local 1460? A. It was. 


Q. Did you reach an agreement with him at that time? 
A. We did reach an agreement with him at that time. 


Q. What was the agreement? A. The agreement was to 
extend the Local 1460 contract for three years beginning in 
November of 1947. 

Trial Examiner: Well, which is it? 

The Witness: °57, I am sorry. 

Q. (By Mr. Swigert) ’57. And was that agreement ever 

reduced to writing? A. No, it was not. 
364 Q. Why? A. Several days after the negotiations, 
I had a call from Mr. Baggett. He stated that this 
had been talked over with his attorneys and they felt 
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that boat had already sailed, and the right to work law 
was in effect, and that they could not legally extend their 
contract. Consequently, that hour of negotiations were 
in no force or effect. But, our agreement would not be 
presented to the membership for ratification. 

Q. In your talk with Mr. Baggett on June 25, was the 
subject of a possible wage increase as part of the extension 
in the contract discussed? A. Yes, they were. 

Q. And what was that very briefly? A. He made a pro- 
posal to us and we made a counter proposal to him with 
an increase in November, 1947—— 

Q. You mean ’57? A. °57, 1am sorry. And further in- 
creases in November ’58 and ’59. 

Q. Did you sign a contract with Local 1460 in 1955 on 
behalf of Kroger? A. I am sure that I did. I would have to 
see the contract, but I am sure I did. 

Q. Now, was that a two-year contract, the ’55 one, 
365 if you recall? A. Yes, it was. 

Q. Did you have any negotiations with Local 1460 
in the year 56? A. Yes, I did. 

Q. And what were those negotiations? A. The repre- 
sentatives of Local 1460 state that they were having a lot 
of difficulty with dues collections at our Village Court. 

Trial Examiner: Well, does it have to do with the check- 
off? 

The Witness: Yes, it has to do with the check-off. 

Trial Examiner: Thank you, we don’t have to go into 
the whole scope or course of negotiations, if that was the 
subject that is sufficient. 

The Witness: The agreement was we would give them 
a check-off for this one store and this was entered into, it 
was a supplement to our 1955 agreement. 

. . ° s * ° ° s e 
366 And what is 4B? This page right here? A. This 

is a supplement to the agreement that I just men- 
tioned. 
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Q. On what date did you enter into that supplement? 
A. January 16, 1956. 


Q. Did the representative of any local other than 1460 
participate in the negotiations relating to that supplement ? 
A. No. 


Q. What employers participate in such negotia- 
367 ~—s tions? A. Kroger. 
Q. Only Kroger? A. Only Kroger. 


° ° ° ° ° ° * ° * 


(The documents, heretofore marked Respondent’s Ex- 
hibits 4-A and 4-B were received in evidence.) 


Q. (By Mr. Swigert) Did you have any negotiations, 
any separate negotiations with Local 1460 in September 
of 1960 on the subject of health and welfare trust agree- 
ment? A. In September of ’60, we had several meetings 
regarding a separate trust agreement for Local 1460. 

Mr. Kossoff: Who is we, can we get that? 

The Witness: The Kroger Company, A & P Tea Com- 
pany and National Tea Company. 


Q. (By Mr. Swigert) And with whom were those nego- 
tiations? A. With the representatives of Local 1460 and 
International officers of the Retail Clerks Association. 


Q. Did representatives of any other local other than 
1460 participate in such negotiations? A. No. I should, 
in response to your last question, I want to add one point. 

There was a man by the name of Ames who at- 
368 tended the meeting of September, and I don’t know 
who he was or represented. 


Q. Now, in early 1960, had Kroger signed a general col- 
lective bargaining agreement with 1460? A. Yes. 


Q. And did that agreement provide for the establish- 
ment of a payment to a health and welfare trust fund? 
A. Yes. 
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Q. Now, what were the negotiations that began in Sep- 
tember of 1960 with Local 1460 with respect to health and 
welfare fund? A. They were—the negotiations were pri- 
marily with respect to a trust agreement for Local 1460. 
However, in the second meeting which was held to the 
best of my recollection on September 29, due to the fact 
that I had found out at the first meeting that A & P had 
agreed to an addendum or supplement to their agreement 
which straightened out the legality of the language of this 
paragraph covering the health and welfare fund, I asked 
that Kroger be given a similar addendum or supplement. 


Q. You asked whom? A. I asked Murray Plobber, who 
was sitting in on the negotiations. I should tell you that 
this meeting was attended by Murray Plobber, James 
Housewright, George Levett, this man Ames that I men- 

tioned. And in the course of that meeting I pre- 
369 sented to them a supplement to our agreement to 
take care of two matters which we considered to be 


illegal. One was the matter of the health and welfare— 
the clause covering the health and welfare fund, and the 
other was an addendum to the agency shop clause. I pre- 
sented: 


Q. Who did Mr. Levitt represent? A. Local 1460. 

Mr. Swigert: Mark this for identification as Respondent 
Exhibit 5. 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 5 for identification.) 


Q. (By Mr. Swigert) I hand you Respondent’s Exhibit 
5 and ask if you can tell us what this is? A. This is the 
proposed supplement to the agreement or agreements be- 
tween the Kroger Company and the Retail Clerks Interna- 
tional Association, all locals. 


Q. And who prepared it? A. All locals that are in- 
cluded here. I prepared this up. 
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Q. And is this the document that you were referring to 
as having presented to Mr. Plopper at the meeting in 1960? 
A. Itis. 

Q. You prepared that and presented this to him at this 
meeting that you are referring to? A. That is correct. 

Q. And which paragraph of this supplement was in- 

temded by you tc be similar to the agreement with 
A & P, General Counsel’s Exhibit 21-A? 


* . * * * * * ° . 


Q. (By Mr. Swigert) Now, this is the document you have 
identified that you prepared and gave to Mr. Flopper on 
that occasion as a representative of Kroger? A. Yes. 

Mr. Swigert: I offer it in evidence at this time. 

° ° . . . . . . . . 
371 Trial Examiner: Well, it was offered as a docu- 
ment which this witness said he gave to Mr. Plopper on 
September 29. It was offered for nothing more than that. 


It is received for that purpose. 


(The document, heretofer marked Respondent’s Exhibit 
No. 5 for identification, was received in evidence.) 


Q. (By Mr. Swigert) Would you identify Mr. Plopper 
for the record?) Who was Mr. Plopper at that time? <A. 
Mr. Plopper at that time was—I am not positive as to 
whether this was before his promotion to national director 
of organization or whether at that time he was still the 

vice president in this division. 
Q. Of the Retail Clerks International? A. Of the 
Retail Clerks International. 


Q. He was one or the other? A. He was one or the other. 


Q. Now, what did Mr. Plopper say to this proposal that 
you made to him on that occasion? A. He said they 
weren’t going to change the contract. 
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Q. He refused to enter into it? A. That is correct. 
+ a s es ° ° e se s 
Q. (By Mr. Swigert) Now, do you know whether the 
trust agreement covering all locals, all 6 locals had been 
drafted and prepared by the employer group and the locals 
prior to this meeting in September of 1960, the trust agree- 
ment for the health and welfare fund? A. Well, negotia- 
tions for a trust agreement were still in progress. 
Mr. Karmel: That is not responsive to the question. 
I object to his answer as not responsive. 
373 The Witness: What was the question, again? 
Mr. Swigert: I think your answer is very respon- 
sive. And unless stopped, you may please continue. 
Trial Examiner: All right, go ahead. 
The Witness: Well, negotiations for a trust agreement 
which we had provided under the contract would be entered 
into were in progress. And during—— 


Q. And is that for a general trust agreement covering all 
six locals? A. So far as we knew covering all six locals, 
yes. 


Q. What was the occasion for this meeting with the rep- 
resentative of Local 1460 and Mr. Plopper in September of 
1960? A. We had been notified by Mr. Levett that they 
desired a separate trust agreement for Local 1460. 

Mr. Kossoff: Who is they? 

The Witness: The union desired. 

Mr. Kossoff: The International Union? 

The Witness: We were notified by Mr. Levett. 


Q. (By Mr. Swigert) You were notified by him that 
Local 1460 desired a different A. Desired a separate 


trust agreement. 


Q. Different from the others? A. That is right. 
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Q. And he asked you to meet with him and negotiate on 
that with him? A. That is correct. 
374 Mr. Swigert: Will you mark this for identifica- 
tion as Respondent’s Exhibit 6. 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 6 for identification.) 

Mr. Swigert: This will! be Respondent’s Exhibit 7. 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 7 for identification.) 

e ° ° e * e e * . * 

Q. (By Mr. Swigert) I show you Respondent’s Exhibit 
6 for identification. Can you tell us what that is? 

° ° . * * . s * . 
A. It is a letter Mr. Meyers received requesting 
Q. And who is Mr. Meyers? A. He was at that time the 
divisional vice president of Chicago area. 
375 Q. And was that letter turned over to you by Mr. 
Meyers in the regular course of business? A. Yes. 

Q. And is this a letter from George Levett, Local 1460, 
dated August 30, 1960, requesting a meeting on the subject 
of a separate trust agreement for Local 1460? A. Yes. 

Mr. Lippman: I object to the characterizations by coun- 
sel. But, we will stipulate what it is and let it go in the 
record without counsel’s characterization of it. 

Mr. Swigert. I offer the letter in evidence at this time. 


° . ° ° ° . * ° * 


Trial Examiner: It may be received. Thank you. 

376 Q. (By Mr. Swigert) Now, I show you Respond- 

ent’s Exhibit 7. Can you tell us what that is, just 

briefly? Is that the agreement that resulted from your ne- 
gotiations with Local 1460? A. Itis. 

Q. And so when was this document entered into between 
Kroger Company and Local 1460? 


Trial Examiner: Is there a date? 
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Q. (By Mr. Swigert) It bears a date of December 1, 
1960. Can you tell us whether that date is correct or not, 
approximately correct? A. To the best of my knowledge 
it is. 

Q. And is this an agreement that was reached in the ne- 
gotiations with Local 1460 which began in September of 
1960? A. It began September 9th. 

Mr. Swigert: I will offer this into evidence as Respond- 
ent’s Exhibit 7. 

Trial Examiner: Any objections? 

Mr. Kossoff: No objections. 

Trial Examiner: All right, it may be received. 

(The document, heretofore marked Respondent’s Exhi- 
bit No. 7 for identification, was received in evidence.) 

. . . ° e . ° . . . 
377 Mr. Swigert: Will you please mark this Re- 
spondent’s Exhibit 8. 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 8 for identification.) 

Q. (By Mr. Swigert) I will show you Respondent’s Ex- 
hibit 8. Can you tell us what this is? 


Trial Examiner: A letter from whom to whom? 


The Witness: This is a letter from George Levett to 
Mr. Alderman. 


Q. (By Mr. Swigert) Of Kroger? A. Personnel man- 
ager of the Chicago division of Kroger Company, dated 
October 8, 1960. 

Trial Examiner: Thank you. 

Q. (By Mr. Swigert) And this letter was turned over to 
you in the regular course of business? A. It was. 

Q. (By Mr. Alderman) Now, attached to this letter is 
a proposal for a supplement, supplemental agreement, is 
that correct? A. Yes. 
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Trial Examiner: Well, was the attachment enclosed? 

A. The Witness: Yes. 

Q. (By Mr. Swigert) Was this attachment enclosed 

with the letter and signed by Mr. Levett? A. Yes. 
378 Mr. Swigert: Now, I would like to offer this in 

evidence as Respondent’s Exhibit 8. 

* . . . . . * . . 

(The document, heretofore marked Respondent’s Ex- 
hibit No. 8 for identification, was received in evidence.) 

. . . . * ° * . . . 
379 Mr. Swigert: Will you please mark this as Re- 
spondent’s Exhibit No. 9 for identification. 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 9 for identification.) 

Q. (By Mr. Swigert) Did you participate in negotia- 
tiations with other employers in 1959-60 for a general 
collective bargaining agreement for Kroger with the dif- 
ferent Kroger locals? A. Yes. 

Q. And I will show you Respondent’s Exhibit 9 and 
ask you if that is the agreement that you entered into with 
Local 1460 at the conclusion of those general negotiations? 
A. Yes. 

Mr. Swigert: Now, I would like to offer this in evidence 
at this time 

Trial Examiner: Any objections? 

Mr. Swigert : -——Respondent’s Exhibit 9. 

Trial Examiner: Very well, it may be received. 

(The document, heretofore marked Respondent’s Exhi- 
hit No. 9 for identification, was received in evidence.) 


Q. (By Mr. Swigert) Directing your attention to a doc- 
ument attached to Respondent’s Exhibit 9, entitled ‘‘Sup- 
plement, dated November 21, 1960, what is that? A. This 
is a supplement to the agreement, to the 1959 agreement, 
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between Local 1460 and the Kroger Company covering an 
amendment to the agency shop provisions. 


380 Q. Now, was this supplement worked out in nego- 
tiations between Kroger and Local 1460 pursuant 
to Respondent’s Exhibit 8? A. Yes. 


Q. And then you attached it to the agreement in Febru- 
ary, 1961 or is this the February—I am sorry what is the 
date of the contract? A. The date of the contract was No- 
vember 22, ’59 through November 25, ’61, and this supple- 
ment was dated 


Q. Well, this contract was signed when, February 8? A. 
February 8, 1960. 


Q. Yes. And then you executed the supplement which is 
attached to this exhibit on what date? A. November 21, 
1960. 


Q. And then you attached it to the general contract? A. 
That is correct. 


Q. For your convenience. I will offer Respondent’s Ex- 
hibit 9 into evidence. 
Mr. Kossoff: I have no objections. 
Trial Examiner: I thought it was already received. 
Mr. Lippman: Counsel, while you are examining the wit- 
ness, I wonder if you would care to find out how many 
other employees were present, if any, when he negotiated 
the thing so we can get the total picture? 
381 Q. (By Mr. Swigert) Yes, I’ll be glad to follow 
that up. In your negotiations with Local 1460, on 
this supplement following receipt of the letter, Respond- 
ent’s Exhibit 8, did those negotiations take place in a meet- 
ing or over the telephone? A. No. Mr. Alderman received 
a letter which you have in an earlier exhibit. 


Q. Respondent’s Exhibit 8? A. Respondent’s Exhibit 8, 
requesting a supplement to the agreement to cover this 
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point. This letter and his proposed supplements were sent 
to me. I needed additional copies of the supplement. So, 
I had it retyped and I believe it is word for word, I am not 
positive, but I believe it is word for word what he had pro- 
posed to me. 

Trial Examiner: Well, that can be checked, both docu- 
ments are in evidence. Let’s not take the time to check that 
now. I suggest that you just go ahead. How was the sup- 
plement reached at a meeting or over the telephone or 
what? 


Mr. Swigert: He said he accepted the union’s proposal. 

Q. (By Mr. Swigert) And did you mail it to them or 
what? A. I mailed it to the Chicago division for their sig- 
nature, and they in turn mailed it to Mr. Levett for his 
signature, Local 1460. 

Mr. Lippman: And I gather there were no meetings? 

The Witness: There were no meetings. 
382 Q. (By Mr. Swigert) Did you have any negotia- 
tions in the year 1952 on the subject of co-managers? 

A. Yes. 

Q. With whom were those negotiations conducted? <A. 
Peter Arone, Victor Reysa, and there was somebody else 
there. I would have to have my notes to refresh my mem- 
ory. 

Q. Who is Peter Arone, did you say? A. Peter Arone 
at that time, I think, was the head of the District Council 
No. 3. 


Q. Was anyone present from A & P or National or any 
of the other employers competitive to Kroger? A, No. 


Q. Now, A. Ed Jerko was the other man that was 
present. 


Q. And he is from the union, is that right? A. Right. 
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Q. Now, what briefly—would you briefly summarize 
what those negotiations were? A. Well, we asked to use— 
the contract stated that there would be one store manager 
excluded per store. We asked to use co-manager and that 
they also be excluded. 


Q. By we, do ycu mean Kroger? A. Kroger. 
Q. And was any agreement reached? A. Agreement 
was reached. 


383 Q. What was the agreement? A. The agreement 
was that we could use co-managers. 


Mr. Kossoff: Was this a verbal agreement or written 
agreement or what? 


The Witness: It was not reduced to writing. I have notes 
covering it, but it was not reduced to writing. 


Q. (By Mr. Swigert) And did you use co-managers after 
that? A. We did. 

Q. Have you continued to use them? A. We have. 
. * s ° e s * * * 
388 Cross Examination 


. e ° ° e e ° s ° 


390 A. Larry Calkins represented National and Ar- 
mand LaFond represented A & P. 


Q. When did Mr. LaFond leave negotiations? A. I said 
I was not sure. It seemed to me around 1954 or °55, I am 
not sure. 


Q. Which was after you had taken the role? A. It was 
about the time. 


Q. So, you cannot state with any degree of accuracy that 


he had definitely left by the time you had assumed that role? 


Mr. Swigert: Objection to the words ‘‘assumed the role’’. 
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All the man has testified was he did most of the talking 
after LaFond left. 


Q. (By Mr. Kossoff) At the time you did most of the 
talking, you don’t know whether Mr. LaFond had or had 
not left at that time? A. Yes, I think he had left. 


Q. But, you don’t know for sure? A. I am not sure. 


Q. Now, in the negotiations in 1947, ’48 or 1950 and 752, 
did the industry present any kind of uniform proposal at 
these meetings, or did each company present a different 
proposal? A. We presented a uniform proposal. 


Q. And this proposal was handed over to the union 
through one person, is that correct? A. I don’t re- 
391 call that it was. 


Q. Well, you don’t mean that everyone came to 
the meeting with a copy of the proposal and it voiced upon 
the union five or six copies, one from each individual; 
wasn’t it most natural? A. No, I mean that on several oc- 
casions proposal were given to the union by myself or on 
other occasions it was given to the union by A & P or Na- 
tional Tea. 

Q. All right. Are you denying that in 1947 and 1949 you 
did most of the talking in those groups? A. I have already 
stated that everybody talked. And I don’t think I did any 
more talking than the rest of them in those early negotia- 
tions. 

Q. But, you are not certain whether you did or didn’t? 
A. I don’t think I did. 

Q. But, you may have? A. I don’t think I did. 

* * ° * . * . s. e 

Q. (By Mr. Kossoff) Now, you spoke of a meeting 
with Mr. Baggett of Local 1460 in June of 1957. Did you 
come to any or did any of the companies, Kroger, National 
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Tea or A & P who were present at that meeting, come to 

any firm agreement with Mr. Baggett relative to wages? 

A. We came to a tentative agreement, which he said would 

be presented to the membership of Local 1460 for ratifi- 
cation. 


392 Q. Was that relative to wages also or only rela- 

tive to the—— A. It was relative to an extension 
of the agreement for three years from that November, and 
it provided a wage increase each of those three years. 


Q. Did you request from Mr. Baggett that an Interna- 
tional Representative be present at this June 25 meeting? 
A. I didn’t request the meeting. 


Q. Do you know who requested the meeting? A. Jack 
Baggett requested it. 


Q. Before you agreed to be present at the meeting or en- 
ter into any discussion with him, did you request that an 
international representative be present? A. I did not. 


Q. Did you understand Mr. Baggett to be negotiating on 
behalf on his own local or on behalf of the international? 
A. He was negotiating on behalf of the international, as 
he always did. 


Q. Did he state to you he was there on behalf of the inter- 
national? A. He did not. 


Q. Did anyone at the meeting question him about it? 
A. No, sir. 


° . e e e ° . e e ° 


394 The Witness: I am not sure I understand the 

question. Let me see if I can explain. In 1959, we 
entered into an agreement which provided for a health and 
welfare trust agreement, which would be negotiated at a 
later date. Negotiations were entered into earlier than 
the time that I am talking about, and practically resolved 
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for trust agreement. It then became known to us through 
the letter from Mr. Levett that he desired separate nego- 
tiations or a separate trust agreement for Local 1460. And 
that was 


Q. (By Mr. Kossoff) A separate trust agreement? <A. 
Wait, let me finish. And that was pursuant to the agree- 
ment that we had entered into with Local 1460 in January. 
February of 1960. 

Q. Which was as a result of joint negotiations? A. Right. 

Q. Now, it is a fact, is it not, that that trust agree- 

395 ment which you entered into with Local 1460, the In- 

diana Local, provided for the payment into a jointly 

administered pension plan? Isn’t that a fact? A. What is 
your question again? 


Q. Isn’t it a fact that the trust agreement which you en- 
tered into with Local 1460 provided for payment into a 
jointly administered pension plan? A. I don’t recall what 
is in the trust agreement, 


Q. Well, let me show you what is in the trust agreement. 
Mr. Trial Examiner: What difference does it make. 


Mr. Kossoff: It makes a big difference and I will make 
it clear in two minutes what the difference is. 

Q. (By Mr. Kossoff) I show you Respondent’s Exhibit 
7 and direct your attention to Article 3 thereof, and ask 
you whether or not that does not provide for payment into 
a jointly administered program? 

Mr. Swigert: The exhibit speaks for itself, Mr. Ex- 
aminer. 

Mr. Kossoff: Counsel questioned his witness on the 
agreement also. 

Trial Examiner: I recall the question now. 


The Witness: It does. 


397 Q. (By Mr. Kossoff) In 1952, Mr. Saunders, did 
any of the other chain stores besides Kroger have co- 
398 managers? A. I do not know. 


Q. Do you know of any that did have co-mana- 
gers? A. No, Ido not. 


402 Q. (By Mr. Lippman) Now, in comection with 
403 the negotiations you participated in, Mr. Saunders, 

did the employer group ever caucus among them- 
selves? A. Yes. 


Q. Prior to any negotiating meetings? A. Yes. 


Q. And during these caucuses or meetings which the 
employers met, did they discuss the union proposal? A. 
Yes. 


Q. And did they determine upon a common point of 
view in connection with these proposals? A. Well, we 
didn’t always come to a common point of view, no. 


Q. But, did you always agree as to what the response 
would be? A. Yes, we agreed as to what the response 
would be. 


Q. Did you ever take the position that one employer 
would present one point of view and a second employer 
could present his conflicting point of view? A. No, we did 
not. 


Q. Did you always agree you would present a common 
point of view? A. Yes. 


Q. You answer yes? A. Yes, I answered that yes. 


Q. Now, in connection with these caucuses at 

404 which you agreed to this point of view, was it agreed 
that a certain person would present the employer's 

view point to the union? A. Not necessarily. As I pointed 
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out, first one and none of the others would do the talking. 
And I can remember of an instance as an example—— 


Trial Examiner: Well, let’s not take the time. 


Q. (By Mr. Lippman) Tell us by and large, were you 
not the person whom they looked upon to present their 
common point of view during many negotiations? A. Dur- 
ing some negotiations. 


Q. During some negotiations. And that you presented 
the industry point of view, is that a fact? A. I presented 
the point of view of the employers in some cases. 


Q. In some cases. Did you not on some occasions an- 
nounce that you would present the industry point of view? 
A. I don’t recall the use of the word ‘‘industry’’. I could 
have, I am not sure. 


, 


Q. Did you ever use the word ‘‘industry’ 
tions? A. Iam sure I have occasionally. 


in negotia- 


Q. Now, in connection with the 1961 and 1962 negotia- 
tions, vou testified you were present at the first four meet- 
ings. Did you at one of the early meetings announce that 

you would not be the chairman at subsequent meet- 
405 ings, but Mr. Quirk would be the chairman? A. I 

announced I would not be the chairman at the sub- 
sequent meetings. We would attempt to find a chairman 
and at a later time I announced Mr. Quirk would be the 
chairman. 


Q. Was this the first time you had a chairman? A. Well, 
actually, the word chairman that you have used 


Q. That you have also used. A. Actually—— 

Mr. Swigert: No, you put it in his mouth. 

Mr. Lippman: Iam sorry. 

The Witness: It was our spokesman, not chairman. 


Q. Spokesman, very well. So, it is correct to say that 
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for a number of years during negotiations, you were the 
spokesman? A. I so testified. 


Q. Very well. Now, then, were there frequent occasions 
at which you got in touch with local representatives in 
order to arrange a future meeting for negotiations? A. 
Generally, meetings, I don’t recall. 

Trial Examiner: He said he was spokesman. 


Q. (By Mr. Lippman) Now, then, with respect to this 
meeting that you testified occurred with Local 1460 in 1957, 
isn’t it a fact that around that time that the State of Indi- 
ana passed what we call a Right to Work Law? A. I so 
testified. 


408 Q. (By Mr. Lippman) Is it a correct statement, 

sir, to say that as far as Kroger was concerned, one 
of the objectives of the employer group in negotiations was 
to obtain uniform wages, hours and working conditions? 
A. Would you repeat that? 


Mr. Lippman: Would you read the question back, please. 

(Question read.) 

The Witness: Well, generally speaking, yes. 

Q. (By Mr. Lippman) Very well. Now, then, in con- 
nection with the health and welfare agreement which was 


negotiated, I believe, sometime in 1959; am I correct in 
that, sir? A. It was consummated in early 1960. 


Q. 1460 participated in those negotiations? A. That is 
the one I just spoke about where we objected to 1460 par- 
ticipating, but they did participate. 


409 Q. (By Mr. Lippman) Have you compared the 
health and welfare plan or rather the trust agree- 
ment with 1460 with the trust agreement that you have 
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executed with the other local unions? A. Have T compared 
them? 


Q. Yes. A. No, I haven’t. 


Q. Do you know whether they are substantially similar? 
A. No, I do not know that they are substantially similar. 


Q. Is it not a fact that the trust agreement negotiated 
with the so-called Chicago area locals was used as a foun- 
dation for the drafting of the 1460 trust agreement. A. 
Yes, that is a fact. 


Q. (By Mr. Lippman) Yes, just a few. Mr. 
Saunders, there is a little confusion, perhaps more 
of mine than yours, and I would like to straighten it out. 
In connection with that meeting which occurred relative 
to establishing a health and welfare trust agreement for 
Local 1460, which I understand occurred on or about Sep- 
tember 29, at which time Mr. Plopper was present and Mr. 
Housewright and Mr. Baggett—Mr. Levett. Now, at that 
meeting, were there other employers present? A. Yes. 


Q. Which other emplovers? A. A & P and National Tea 
were represented. 


Q. And now, at that meeting did not the representatives 

of the employers present oppose the idea of a sepa- 

412 rate trust agreement for Local 1460? .A. Yes, we 
did. 


Q. And wasn’t it the position that since this was an in- 
dustry contract there should only be one trust agreement? 
A. No, it was not the position. The position was that 
Local 1460 had seen fit to negotiate a contract along with 
the other locals and that therefore we felt they should be 
in the same trust agreement. 


Q. Right. Now, then, did Local 1460 point out that the 
Independent in the Local 1460 area were not part of the 
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general negotiations which took place in connection with 
the Chicago area, and therefore, it needed a separate trust 
agreement so that it could obtain health and welfare plans 
on behalf of the employees employed by the Independents? 
A. Yes, they wanted that. 


Q. But, finally an agreement was reached that there 
would be a separate trust agreement so far as Local 1460 
was concerned? A. Yes. 

. . . s * . . ° . * 
415 Q. With respect to the co-manager proposition 

you talked about, do you know whether or not the 
local unions had extended the same privilege to other em- 
ployers? A. Ido not. 


Q. Have you sought to find out? A. I have not. 

Mr. Lippman: That is all. 

Trial Examiner: Do you have anything else? 
Redirect Examination 


Q. (By Mr. Swigert) Yes. Mr. Saunders, you referred 
in your testimony to the fact that Local 1460 includes in 
its membership individuals who are employed in stores, 
the owners of which have not bargained in concert with 
Kroger and A & P in the so-called industry negotiations? 
A. That is correct. 


Q. Do the other six—do the other five locals have in 
their membership to your knowledge persons who are em- 
ployed in stores that are not covered in the separate con- 
tract that grew out of the industry negotiations? 

* * * * . * . + e 


416 The Witness: Not to my knowledge. 

. . . e s . * . ° . 
Q. (By Mr. Swigert) Does Kroger have any stores that 

deal with any one of these six locals but are not covered 

in these industry negotiations? A. Yes. 


. . i ° ° 
417 Q. (By Mr. Swigert) Which ones are there, 
where are they located? A. There is a town out- 
side of Joliet. The contract is with the Joliet Local. And 
that town is in our Peoria Division. I believe it is Morris. 
Mr. Kossoff: It is not in Joliet, it is outside of Joliet. 
The Witness: It is included under the jurisdiction of 
the Joliet Local. 


. . . « * * * * * * 


Q. (By Mr. Swigert) Mr. Saunders, whoever this store 
deals, I mean its employees are represented by what Local? 
A. By the Joliet Local. 


Q. What is the number of that? Is that one of the six 
locals? A. That is one of the six locals. 

Q. Yes. Yet, those employees are not covered by the 
contract with that local that arose from the 1959-61 nego- 
tiations? A. That is correct. 

* a . s * * * * * ° 
419 (). (By Mr. Swigert) Now, you testified that at a 
meeting in the fall of 1961, you stated that after you 

left Mr. Quirk would serve as spokesman? <A. I did. 

Q. And had Mr. Quirk been elected or chosen by 
420 the employers in any way? A. No. 

Q. What was the basis of your statement, then? 
A. Well, I announced to the employer group that I could 
not, because of other commitments, act as spokesman for 
the current negotiations. I was persuaded by the group 
to at least act in that capacity for this one meeting. And 
then I called Mr. Quirk personally and asked him if he 
would act as spokesman for the group since I was with- 
drawing. And he agreed to do so. 


Q. So, you just asked Mr. Quirk if he would serve as 
spokesman after you left and he said okay? A. And he 
did. 


Charles T. Van Ausdall 


was recalled as a witness on behalf of counsel for Respond- 
ent herein, and, after having been first duly sworn, was 
examined and testified as follows: 

Mr. Swigert: Has the witness been sworn. 

Trial Examiner: He was sworn yesterday. 1 think it 
is at least a practice in Michigan, althcugh this is not 
Michigan, to have one oath to a customer. 


Direct Examination 


Q. (By Mr. Swigert) You have been sworn, Mr. Van 
Ausdall, and you are still under oath. A. Yes. 

Q. 1 believe you identified yourself yesterday. Will 
you do so again? A. My name is Charles T. Van Ausdall. 


I am a labor relations representative for the Kroger Com- 
pany. 


Q. And I believe you testified that you came with Kroger 
in 1961? A. That is correct. 


° e e e ° e ° ° ° * 


428 Q. What was the first—did you attend negotiating 
meetings in the fall of 1961, on behalf of the Kroger 
Company? A. Some, yes. 


Q. And you attended meetings in the negotiations which 
are the subject of this proceeding? A. Yes. 


429 Q. Was there any discussion of pensions at that 


meeting to your recollection? A. Well, not in the 
portion of the meeting that I attended. 


Q. You weren’t there the entire meeting? A. Well, what 
happened was in the morning we met more as a committee 
on a whole. And in the afternoon there were subcommit- 
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tees created consisting of three sides so to speak. And I 
was not on the subcommittee that created that kind. 


Q. Employer so-called subcommittees consisted of 
whom? A. Joe Quirk, Adolph Ernst and Carl Broman. 


Q. What was the purpose of creating these subcommit- 
tees? A. To facilitate negotiations. 


430 Q. (By Mr. Swigert) The stipulation shows that 

you attended the meeting of February 7, the eighth 
meeting, at which time you were on the employer’s subcom- 
mittee? A. That is right. On that meeting date, the em- 
ployer subcommittee was expanded to four and I was the 
fourth member. 


Q. Now, who was added to the subcommittee by the un- 
ion, if anyone? A. Mr. Housewright. 


Q. Now, was anything said about pensions in your pres- 
ence on that occasion on that day? A. Yes. Mr. Morris of 
the union made a great point of stressing the importance 
of pension from the union’s standpoint. He said this was 
an issue they would go all the way on, that it was a must. 
They just had to have it. And several remarks of that type. 


Q. Did you say anything on that subject? A. Yes. 


Q. What did you say? A. I pointed out that the Kroger 
Company’s position in regard to union pension was well 
known. That we had never granted union pension provi- 
sion in the contract anyway, and that our position had not 
changed. And in response to my statement of the Kroger 

position, Mr. Morris said, well, if Kroger can *t con- 
431 sider pension, I guess they’ll have to go their own 
way. 


Q. Do you recall any other discussion of pension at that 
meeting other than what you have summarized here? A. 
Yes, Mr. Ernst pointed out that as far as A & P was con- 
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cerned, they were very much opposed to pensions. And 
Mr. Morris reminded him that they had just granted pen- 
sion that the A & P had in a previous negotiations in St. 
Louis. Mr. Ernst turned and reminded Mr. Morris there 
was a condition in that granting which he hadn’t mentioned, 
and that was the basis on which A & P had granted pension 
in St. Louis was with a proviso that the union would fur- 
nish to A & Pa release to each and every employee. 


Q. Relezses to what? A. A release indicating they wish 
no longer to participate in A & P pension plan. Until re- 
leases were received from each and every employee, the 
provision regarding pension in that St. Louis contract did 
not become operative. 


° . . * ° . * * ° ° 


Q. Did Mr. Morris at that meeting or did anyone on be- 
half of the unions say that pensions were strike issues with 
the union, and it is an absolute must? I will withdraw that, 
because I believe you testified on that. What I mean to 
ask you, did Mr. Morris or anyone at that meeting say that 

everyone was bound, would be bound by whatever 
432 took place in the negotiations? A. There was no 
discussion of that point at all. 


Q. Now, the stipulation shows that the next meeting you 
attended was February 8, another subcommittee meeting. 
Were pensions mentioned at all in that meeting? A. Well, 
they may have been mentioned, but I wouldn’t recall any 
significant discussion about pension. 


Q. Did anybody take a position at that meeting that all 
employees would be bound by whatever the committee or 
majority agreed to? 


°* . . . ° . * * . 

433 The Witness: No one made any such statement. 
Q. (By Mr. Swigert) The stipulation shows you 

attended no more meetings until the meeting—that 
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is of the so-called subcommittee—until the 13th mecting 
on February 24, 1962, is that correct? A. That is correct. 
Trial Examiner: What date was that? 


Q. (By Mr. Swigert) February 24. Were you in attend- 
ance with the employer group in the vicinity of the meeting 
room where the subcommittee was meeting on previous 
days? A. Yes. 


Q. What was the occasion for your meeting with the— 
first of all, why didn’t you mect with the subcommittee 
after the meeting of February 8th? 


The Witness: Well, following that meeting at the union’s 
request, the subcommittee were reduced to two on each side. 
I didn't happen to be one of the two. 


Q. (By Mr. Swigert) And Mr. Quirk and Mr. 
434 Ernst remained as the employer spokesmen, is that 
right? A. That is right. 


Q. But, how did you happen to go back into the mectings 
then on February 24? A. Well, I was invited back by Mr. 
Quirk. 

Q. And did he give you any reason why you were invited 
back? A. Yes, he did. 

Q. What was it? A. Well, he stated that the union sub- 
committee had taken the position that Kroger would be 
bound by whatever settlement was reached by the com- 
panies, And that one of the things they were pressing for 
very hard was this matter of pension. And that he had 
suggested to them that if they felt we were going to be 
bound and this pension was a part of this settlement de- 
mand, he though they ought to tell it to the Kroger repre- 
sentative themselves. 


Q. What happened when you went into the meeting? A. 
The union representatives, I believe Mr. Housewright was 
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their spokesman, told me that the union had—was taking 
the position that Kroger would be bound by whatever set- 
tlement was reached. And that they were insisting that 
pensions were going to be a part of that settlement, and 
therefore, in their opinion we would be bound whether we 
liked it or not. 


Q. Did you make any statement in reply to that? A. I 

told him it was our company’s position we were not 

435 bound. We were bound only by settlement that we 

specifically agreed to. And in order to clear the air 

and make sure there was no misunderstanding, I think 

I further stated that Joe Quirk nor no one else is empow- 

ered to offer or to accept any settlement on behalf of Kro- 
ger Company which includes pension. 


Q. Did you make any statement in that meeting to the 
effect that Quirk and Ernst were authorized to negotiate 
for the Kroger Company on everything but pensions? 
A. No. 


Q. Now, did Mr. Ernst make any comment after this 
discussion that you recall? A, It seems to me he did, but 
frankly I don’t recall what it was. 


* ° . . ° ° ° * + . 


Q. (By Mr. Swigert) After you had made these state- 
ments about the Kroger Company’s position, did Mr. Ernst 
make any comment that you can recall? A. My recollection 
is that he made a comment to the effect, addressing himself 
to union, you know very well where Kroger stands. And 

the union nodded their consent, the union repre- 
436 sentatives. 
Q. Did Mr. Ernst make any statement that he 
considered that the Kroger Company would be bound by 
any settlement arrived at by the subcommittee? A. No. 


Q. Now, after this discussion had taken place, what hap- 
pened? A. Well, I left the meeting. 
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Q. And about what time—how long were you in the 
meeting on this occasion you have just described, approxi- 
mately? A. Oh, I expect 20 minutes. 


Q. And about what time of day did you leave the meet- 
ing, do you recall? A. I imagine it was around 4:00 o’clock. 


Q. Did you go back to the room where the other employer 
representatives were meeting? A. Yes. 


Q. Now, did you have any further meeting that day with 
union representatives? A. Yes. 


Q. When? A. In the very late evening or actually, 
437 technically, it was the next morning about 1:00 
o’clock. 


Q. At 1:00 o’clock in the morning on the 25th? A. That 
is right. 


Q. And how did that meeting come about? A. Well, in 
the meantime, the balance of the subcommittee had been 
meeting with the union and finally arrived at a point where 
the companies were ready to report on their action to the 
proposal that had been submitted by the union. Mr. Quirk 
suggested to me because of the circumstances I should 
speak directly for the Kroger Company and make a report. 

Mr. Lippman: I am going to object to what Mr. Quirk 
suggested to him outside of the presence of the union. 

Trial Examiner: I agree it is hearsay, but hearsay is per- 
missible to show why someone took a certain action. 


Q. (By Mr. Swigert) So, you went back in the meeting 
at Mr. Quirk’s request, is that right? A. That is right. 


Q. What happened when you got back in the meeting? 
A. Mr. Quirk reported on the stand of the other companies 
identifying them by name and indicated to the union the 
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companies he named were willing to accept the proposal 
which the union had made. 


Q. Did he name Kroger as one of those that would ac- 
cept? A. No. He indicated Kroger would speak 
438 for themselves. I then told the union that we could 
not accept a proposal, because it included the pen- 
sion which they knew we were opposed to. That we were 
anxious to veach a settlement and in the interest of a set- 
tlement, we were proposing the same settlement the. other 
companies had agreed to with the exception of the pension 
section or any of the sections relating to pension. And that 
we were willing to meet further to try to reach agreement 
if that was necessary. 
Q. Meet further with the union? A. Yes. 
Q. Was anybody with you from the Kroger Company 
when you made that statement? A. Yes, Mr. Mussleman 
and Mr. Alderman. 


Q. All three of you went back to the meeting at that time 


when you made those statements, is that right? A. Yes. 


Q. After you made those statements about the Kroger 
Company’s position, what happened? A. Well, Mr. House- 
wright responded on behalf of the union and said the un- 
ion’s position was still that we were bound by the agree- 
ment that the other companies were willing to agree to. 
That they were not going to negotiate separately with 
Kroger—words to that effect. 

Q. Then did the meeting end or did you leave? A. Yes. 

we left. 
439 Q. Have you ever met with the union representa- 
tives and the employer representatives since that 
time in further concurrent meetings? A. We have met with 
the union, not with the employer. 

Q. You never met with the employer group since, is that 

right? A. That is right. 
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Q. You have had meetings with the union individually? 
A. Yes. 
Q. Did you have meetings in Federal Mediation Service? 
A. Yes. 
° e e e . s * . s 
Q. (By Mr. Swigert) Mr. Van Ausdall, what is 
the date of your first meeting with union representa- 
tives after the February 24th meeting? A. I believe 
it was March 5. 
Q. And that was not a Mediation meeting, is that 
right? A. That is right. 


Q. Where was that meeting held? A. It was held at the 
union headquarters on Sheridan Road. 

Q. Who was present on behalf of the Kroger Company? 
A. Mr. Saunders, myself and I believe Mr. Alderman. 


Q. And was anyone present on behalf of any other em- 
ployer than, other than Kroger Company? A. No. 


Q. Who was present on behalf of the union? A. Mr. 
Plopper, Mr. Housewright, Mr. Reysa, Mr. Stolks, and I 
believe Mr. Wishnick. 


Q. And was the subject of pension plan discussed in that 
meeting? A. Yes. 


Q. Did Kroger change its position in the course of the 
negotiations in that meeting in any way? A. No. 
Q. When was the next meeting you attended with union 
representatives? A. The 18th of April. 
Q. And where was that meeting held? A. Federal Con- 
ciliator’s office over here on Michigan Avenue. 


445 Q. Who was present on behalf of the Kroger Com- 
pany? A. Mr. Alderman and myself, for part of the 
meeting Mr. Mussleman. 
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Q. And who was present on behalf of the union? A. Mr. 
Morris, Mr. Reysa, and for part of the meeting, Mr. 
Plopper. 

448 Q. (By Mr. Swigert) I will change the wording. 
Was any agreement reached at the mediation meet- 
ing you have just described? A. No. 


Q. Was there another mediation meeting subsequent to 
that time? A. Yes. 
449 Q. Were the same people present at it? A. Well, 
frankly, I can’t tell you because as far as Kroger 
Company were concerned, it was Mr. Alderman and my- 
self. But, this was one of those type of meetings where 
the Mediator went between the rooms and I had no direct 
knowledge of who was the representatives for the union 


Q. What was the date of that meeting? A. I can’t be 
sure, but I believe it was the first week in May, I believe. 


Trial Examiner: Do you happen to know the meeting 
date? 


Mr. Lippman: May 3, sir. 
Trial Examiner: I am sure you will agree. 


Q. (By Mr. Swigert) Was any agreement reached at 
that meeting? A. No. 


451 Q. (By Mr. Swigert) You were invited by the em- 


ployer group to attend a meeting of April 12, were 
you? A. Yes. 


Q. Did you attend? A. No. 
Trial Examiner: That takes care of that. 


Q. (By Mr. Swigert) By you, I mean did any represent- 
ative from Kroger attend? A. No. 


131 
e e . 

Cross Examination 
s . . * * . * *« 
Q. Now, between mectings, Mr. Van Ausdall, the 
various members of the employers’ group met to set 
up bargaining strategy and a united front, is that correct? 

A. Between what meeting? 

Q. Between the various meetings of the 13 negotiation 
sessions? A. Well, the employer representatives among 
themselves, yes. 

Q. To reach a united position, is that correct? A. Yes. 

Q. Mr. Van Ausdall, you mentioned a meeting on Feb- 
ruary 24, I believe it was at which the union or which Kro- 
wer stated that it would not accept the pension part of the 
program as offered by the union, is that correct? A. Are 
you talking about the evening session or the afternoon 
session? 

Q. Well, at any time during February 24, the 

462 statement was made by yourself, is that correct, that 

Kroger would not accept the pension part of the 
union proposal? A. That is right. 

Q. Now, did Mr. Housewright at that time reply that 
Kroger was part of the industry? A. Words to that effect. 
I so testified earlier. 

Q. In fact, at no meeting did you announce formally that 
Kroger was withdrawing from the bargaining sessions, is 
that correct? A. Why would I announce it formally when 
we always considered we had the right anyhow. 

Tria Examiner: Just answer the question. 

The Witness: No, I didn’t make any formal announce- 
ment. 

Q. (By Mr. Kossoff) Did the union at any time state that 
as far as it was concerned Kroger was excused from going 
along with any provisions? A. No. 
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Mr. Kossoff: I have nothing else. 


466 Edmund O. Jerchow 


was called as a witness on behalf of counsel for General 
Counsel herein, and, after having been first duly sworn, 
was examined and testified as follows: 


467 Direct Examination 


Q. And what is your occupation? A. At the present time 
I am a business agent for Local 1540. 


Q. Were you ever a secretary-treasurer for District 
Council No. 3 of the Retail Clerks Union? A. I was. 


Q. During what period of time did you hold that posi- 
tion? A. °43 until the late 50s. 


Q. All right. These documents have already been 
marked as General Counsel’s Exhibits 23-A thru 23-E. Now, 
Mr. Jerchow, I show you General Counsel’s Exhibit 23— 
well, before I go into that, perhaps I will lay a foundation. 
In 1957 during negotiations, did you mail letters to Kroger 
Company and various other companies notifying them of 
various scheduled meetings on a food clerk industry con- 
tract which was being negotiated that year? A. I did. 


Q. I show you General Counsel’s Exhibit 23-A 

468 through 23-E, and ask you if those are exact copies 

of letters that you prepared and mailed or super- 

vised the mailing of to a representative of the Kroger Com- 
pany? A. Yes, they were signed by me. 


Q. Which representatives of the Kroger Company did 
you mail those letters to or address them to? A. They were 
addressed to Mr. Saunders in Cincinnati and also Mr. Luke 
Carroll, who is their Chicago representative. 


Mr. Reysa 


was recalled as a witness for the purpose of cross examina- 
tion. 
Cross Examination 


Q. (By Mr. Swigert) You are already sworn, sir? 
Mr. Lippman: The Trial Examiner said only one to a 
customer. 


Q. (By Mr. Swigert) Mr. Reysa, at the meeting yester- 
day, I believe it was when you were on the stand being ex- 
amined by me, I asked you at that time in substance whether 
there was an occasion or occasions when some of the locals 
or all of them refused to ratify the tentative agreement 
which had been reached by their committees. You were 
excused from the stand so that you could research this 
point. Have you now checked into it? A. Yes, I have. 


Q. Can you tell us whether there was such an occasion? 
A. Yes. This happened as far as Local 1550 is concerned, 
on December 22, 1953. 


470 Q. That was in negotiations for the ’53-55 agree- 

ment? A. November 53, I am not sure what the 
expiration date would have been, whether that was a one- 
year or two-year contract. But, it was an expiration or the 
previous contract expired in November of 1953. 


Q. And the committees of the employers and the union 
had met and negotiated and reached tentative agreement, 
and the union locals, including Local 1550 had taken the 
draft agreement back to the locals for ratification and Local 
1550 turned it down, is that correct? A. That is correct. 


Q. And then were there subsequent negotiations with the 
employer representatives? A. Yes, there were. 


Q. And then an agreement was finally reached satisfac- 
tory to the local? A. Yes. 
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Mr. Swigert: That is all I have. 
Trial Examiner: Do you have anything? 


Mr. Kossoff: Yes, I have some questions, now. 
Cross Examination 


Q. (By Mr. Kossoff) Mr. Reysa, how many local unions 
were involved in negotiations at that time? A. Seven. 
Q. Did all 7 locai unions reject the company’s offer 
471 which was presented to them for ratification? A. No, 
they did not. 


Q. How many locals accepted the company’s offer? How 
many of the membership of the locals accepted them? A. 
To my recollection, five accepted the contract. 


Q. Were the five who accepted the contract willing to 
negotiate agreements with the industry group despite the 
fact that two of the seven locals had not entered mto—had 
not ratified the agreement? 

Mr. Swigert: Objection, now, please. 

Trial Examiner: I will sustain that. 


Q. (By Mr. Kossoff) Did the contract that was finally 
negotiated between the industry group and the local union, 
was that in any way different from the final proposal which 
was originally rejected by your membership? A. I am 
sorry, I didn’t follow you. 


Q. Eventually, your membership did ratify a contract 
proposal that was given to them by the company? A. Yes, 
we did. 

Q. Did that in any way differ from the contract which 
they originally refused to ratify? 

Mr. Swigert: Objection. The draft would be the best 
evidence. 

Mr. Kossoff: We don’t have the draft, Mr. Swigert, and 

this goes back to 1953, and I believe Mr. Reysa, being 
472 secretary-treasurer, would have personal knowledge 
as to whether or not there was any difference. 
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Trial Examiner: What difference does it make? 

Mr. Kossoff: I want to show. 

Trial Examiner: Your only point as 1 gather was one 
union didn’t ratify it and they had to go back to subsequent 
negotiations. 

Mr. Swigert: Locals refused—he said two—and they 
went back and had further negotiations. 

Trial Examiner: And this is not material from your 
point of view whether or not they finally ratified the same 
one or not. 


Mr. Swigert: Whether the negotiations resulted in a dif- 
ferent agreement or same, it doesn’t make any difference. 


Q. (By Mr. Kossoff) Was the 1550—which is your local— 
was the 1550 agreement finally negotiated with the em- 
ployer group in any way differ from that executed by all 
of the other locals? A. No, it was not. 

Mr. Swigert: I have an objection to that question, which 
was, I previously expressed. And I move to strike the 
answer. 


Mr. Kossoff: No, this is material, Mr. Examiner. 


Mr. Swigert: Please let me finish, and I’ll be happy to 
hear you. I was trying to complete my statement. I ob- 
jected and I ask the answer to be stricken. The agree- 
473. ments were in writing and they would be the best 
evidence. There has been no adequate explanation 

why they are not produced. 


Trial Examiner: Well, so far as you recall, did all locals 
enter into the same agreement after the subsequent nego- 
tiations? 


The Witness: Yes, they did. 


Q. (By Mr. Kossoff) Now, just one more question. Sub- 
sequent to rejection of the offer, the company’s officer, I 
think it was 1953, did all 7 locals continue in negotiations? 
This was asked on direct and negotiations continued. Did 
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all 7 continue to negotiate or did only local 1550 continue 
to negotiate? A. They all continued to negotiate. 


Q. All right, was this the only incident that you could 
find since 1945 of when the membership refused at first to 
ratify the company’s final offer? A. Yes. 

Mf. Kossoff: Nothing further. 

Q. (By Mr. Lippman) Just one question. Mr. Reysa, 
following the rejection of the proposal by Local 1550, you 
testified, were there subsequent industry union meetings? 
A. Yes. 

Q. How many? A. Well, to my recollection, only one. 

Q. And did the industry, as I understood it, the 
474 industry stood fast on its position? A. That is right. 


475 Joseph Quirk 


was called as a witness on behalf of counsel for Respondent 
herein, and, after having been first duly sworn, was exam- 
ined and testified as follows: 
Direct Examination 
Q. (By Mr. Swigert) Will you give your name for the 
record, please? A. Joseph Quirk. 


Q. What is your occupation? <A. Director of labor rela- 
tions for National Tea. 


Q. How long have you served in that capacity? A. Seven 
months. 


Q. Prior to that what was your occupation? A. Labor 
relations assistant. 


Q. For National Tea? A. For National Tea. 


Q. And how long did you serve in that capacity? A. Ap- 
proximately 9 years. 
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Q. Mr. Quirk, you participated in the negotiations with 
the Retail Clerks Union in 1961-62 on behalf of the National 
Tea Company, did you? A. I did. 


Q. And it is been stipulated in this case that you served 

on a subcommittee speaking for employers who were par- 

ticipating in those negotiations in 1961-62, beginning, 

475. believe, on January 18, 1962. Is that substantially 

correct? A. Yes. As far as serving on the subcom- 
mittee, whether the date is correct or not. 

Q. Now, you attended the opening meetings of the nego- 
tiations in 1961 on October 26, November 14, did you not? 
A. 1 don't recall the exact date. I was not at the first meet- 
ing that was held. 

(). Were you at the second meeting? A. Yes. 

(). And were you at all of the meetings thereafter? A. Yes. 

Q). Did you serve as a spokesman at any of the meetings? 
A. Yes. 

Q. Were you elected or appointed in any way as spokes- 
man for employers? A. Not to my knowledge. 

Q. How did you happen to serve as spokesman? A. I 
believe that Marvin Saunders from the Kroger Company, 
who acted in that capacity at the first meeting, stated that 
he didn't believe he would be able to attend all meetings due 
to his schedule, and for other factors, and requested that I 
assume that capacity for him. 

Q. Did you participate in the 1959-61 negotiations? A. 
Yes. 

. . . ° ° s e ° 

477 (). Did your company sign the 1959-61 collective 

bargaining agreement with the various retail Clerks 
Locals? A. Yes. 


Q. We have in evidence as General Counsel’s Exhibit 
15-A, an agreement dated March 1, 1960, which purports te 
bear your signature at the end? A. Yes. 
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Q. And this agreement was signed by you on or about 
March 1, 1960, was it? <A. Yes. 


Q. Now, attached to General Counsel’s Exhibit 15-A, is a 
separate document entitled ‘‘Amendments,’’ which also 
bear your signature, and is signed November 23, 1960. Did 
you enter into that agreement? <A. Yes. 


Q. With Local 1550? A. Yes. 


478 Q. Now, this agreement purports to change the 

provision of section 18 of the previous agreement, 
dated March 1, 1960, with respect to the health and welfare 
fund. A. Yes. 


* ° . . e ° ° ° ° ° 


480 Q. (By Mr. Swigert) Will you tell us about that, 
Mr. Quirk? 


Trial Examiner: As briefly as possible. 
The Witness: The original contract language on Section 


18 relative to the health and welfare was in the opinion of 
our company partially illegal, in that it did not require joint 
administration of the trust fund. We, therefore, requested 
an amendment to the contract which would state that Sec- 
tion 18 relative to the trust fund was to be jointly admin- 
istered by a board of trustees with equal representation 
by the union and equal representation by the employer. 


Q. (By Mr. Swigert) Did you do this after you had 
learned that A & P had worked out a similar agreement 
with the union? 


A. Yes. 
° se e a e o a . 
Q. I show you, referring to the same exhibit, gen- 
eral Counsel’s Exhibit 15-A, there is a page, the next 
to the last page of the exhibit set forth understanding be- 
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tween National Tea and Local 1550. I direct your attention 
in particular to the second paragraph of the section No. 1 
on that page. This paragraph—first of all, can you tell us 
was this paragraph negotiated by your company with rep- 
resentatives of Local 1550, union representatives? 

° ° . ° e e e ° 

The Witness: I don’t believe so, no. 

Q. (By Mr. Swigert) Do you recall receiving a draft of a 
contract from the Kroger Company before that document 
was signed by you, draft of a contract that had been signed 
by Kroger with the union? A. Yes, that was generally 

the practice. 
483 Q. And do you recall whether that Kroger draft 
contained the phrase: ‘‘ Provided that the store does 
not already have one employee in each of these classifica- 
tions,’’? in the language of paragraph 1? A. Yes. 

Q. Did you include similar language in your agreement 

of March 1? A. No, I did not. 


Q. Did you change the wording? A. Yes. 


Q. Before signing it? A. Yes. 


Q. You drafted that wording yourself, then, did you? 
A. Yes. 


Q. And you sent it to Local—whom did you send it for 
signature? A. To each of the locals involved. 


Q. To each of the locals involved. Directing your atten- 
tion to General Counsel’s Exhibit 14-C, an agreement be- 
tween your company and the union, dated December 17, 
1957. I call your attention to the last page of the exhibit, 
which is dated January 13, 1958. I call your attention par- 
ticularly to the second numbered paragraph on that page 
which refers to uniforms for female employees. 

Was that language worked out in the industry ne- 

484 gotiations as they have been called in this proceed- 

ing, or by you separately?) A. This was my own 
language. 
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Q. And you worded that and got Local 1550 and the other 
locals to sign it, is that right? A. Yes. 

Q. Was that done after the contract dated December 17, 
1957 had been executed and signed? 
as . . . es on e e o . 

The Witness: I believe that the two were signed simul- 
taneously. 

Q. (By Mr. Swigert) You held up signing the first one 
until this one was signed also, is that correct? A. No, I 
believe that they were, in all probability, sent to the union 
at the same time; the contract and the letter of under- 
standing. 

Q. Had you typed up the contract also? A. Yes. 

Q. Do you have the original of National contract with 
the union, dated November 21, 1955 with you today? A. Yes. 

Q. Let me see it, please. 

(Document tendered.) 


Q. Thank you, sir. Incidentally, you are appearing 
485 here today in response to subpoena, are you not? 
A. Iam. 


Mr. Swigert: Will you mark this please as Respondent’s 
Exhibit 14. 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 14 for identification.) 

Q. (By Mr. Swigert) I hand you Respondent’s Exhibit 
14, and ask you if this is a true copy of your—of National’s 
agreement with the union, dated November 21, 1955? A. Yes. 

Mr. Swigert: I would like to offer this at this time in 
evidence subject, of course, to your right to check and com- 
pare them if you wish to do so. 

486 Q. (By Mr. Swigert) I hand you General Counsel’s 
Exhibit 28, and ask you if vou can tell us what that is? 
Do you recognize it? A. Yes. 
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Q. Did you write that? A. Yes. 


Q. And can vou tell us why you put the words ‘‘industry 
proposal’’ on the top? 

Mr. Kossoff: Objection. 

Mr. Lippman: Objection. 

Trial Examiner: I will permit the witness to answer the 
question. Overruled for whatever it is worth. 


Q. (By Mr. Swigert) Answer the question, please? A. I 
suppose you could say it is a matter of terminology. It was 
a matter of proposal at that time on behalf of the employers 
who were negotiating. 


Q. Is that the only reason you used the word ‘‘industry’’? 


Q. (By Mr. Swigert) Now, returning to the nego- 
tiating meetings in 1961-62, do you recall at what 
meeting—well, I’ll rephrase the question. At any of those 
mectings attended by you of cither the industry group or 
the subcommittee or the overall employer group or the sub- 
committee, did you hear anyone on the part of the union 
make the statement in substance: That all employers were 
bargaining jointly and that they would all have to be bound 
by any agreement that was reached; that no employer could 
withdraw? A. Yes. 


Q. When was the first occasion when—which you heard 
the union make a statement of that kind? A. To the best 
of my knowledge it was in the late stages of the negotiations. 
I would say the day before the morning of the conclusion 
of negotiations. 

7 . * . . e . e e e 
491 Q. (By Mr. Swigert) Well, after Mr. Van Ausdall 

entered the meeting, was there any conversation on 
the subject of pension or to the pension plan? A. Yes. 


Q. And can you tell us to the best of your recollection 
what was said by the union and what was said by Mr. Van 
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Ausdall, if anything? A. Mr. Van Ausdall was called into 
the room to be—— 

Trial Examiner: No, what was said. That is all you were 
asked. 

The Witness: The unions made their position clear to 
Mr. Van Ausdall relative to this binding agreement. And 
Mr. Van Ausdall said that the Kroger Company did not 
agree with the legal position of the union counsel. 


Q. (By Mr. Swigert) Did he make a statement in sub- 
stance that as follows: Let’s get this clear, neither Quirk 
nor Ernst nor anybody else 
* . . ° e s . ° . e 
493 Q. (By Mr. Swigert) Now, directing your attention 

to the 7th negotiating meeting, it occurred on Feb- 
ruary 7, 1962, it is been stipulated that at that meeting Mr. 
Van Ausdall came in and became the 4th member of the 
employer committee, and Mr. Housewright came in and be- 
came the 4th member of the union committee. Do you re- 
member that particular meeting? A. Yes. 


Q. Now, do you remember Mr. Norris making a statement 
on the pension issue in that meeting? A. Yes. 


Q. What do you recall his saying at that meeting on that 
subject? .A. I believe he said that pension was a must item 
as far as the union was concerned, and was a strike issue 
to the union. 

. ° - . w ° e e e e 
495 Q. (By Mr. Swigert) All right, then. Did Kroger 

take any position at that meeting on the pension 
issue? A. Yes. 


Q. What position did they take? A. Mr. Van Ausdall 
mentioned that Kroger had never agreed to a pension plan 
with any union. 


Q. Did he state any reason why they hadn’t and that sort 
of thing? .A. I believe he said that the position of his com- 
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pany was that they had their own pension plan and profit 
sharing. 

Q. Now, do you recall whether Mr. Morris made any 
rejoinder to Mr. Van Ausdall with respect to—with respect 
to Kroger’s position what they would do? 


496 A. The Witness: Do you want the question an- 
swered? 

Q. (By Mr. Swigert) Yes. A. My recollection is that 
Mr. Morris did not make the statement, but any statements 
at that time—but a statement was made by another repre- 
sentative of the union. 

Q. And what was the statement made? A. The statement 
was to the effect that Kroger might have to go their own 
way. 

Mr. Kossoff: Well, can we find out who said it? 

Q. (By Mr. Swigert) Do you recall the name of the union 
representative? There were just + present. A. My recollec- 
tion is that Mr. Morris did not say it. But, my recollection 
is that Mr. Housewright said it. 

° ° e e e ° . ° e * 

497 Q. (By Mr. Swigert) I will withdraw the question. 
Did you participate in negotiations with represent- 

atives of the different locals on April 12, 1962 A. Yes. 

Q. And what was the purpose of that meeting? A. The 
purpose of the meeting was to reach agreement on con- 

tract language. 
498 Q. Was agreement reached? A. No. 
Q. Did you have a subsequent meeting where 
agreement was reached? No. 

Q. Has your company signed an agreement with the 

unions in 1962? A. Yes. 


Q. Who typed the agreement that was signed? A. The 
union. 
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Q. They sent it on to you and vou accepted it, is that 
right? A. No, they had me to appear at their office at which 
time they had the contract ready for signature. 

Q. You looked it over and signed it? A. Yes, sir. 

° . ° . . . * * * e 
499 Q. (By Mr. Swigert) I show you Respondent’s 
Exhibits 15-A and B and ask you whether these are 
true copies of letters which you received in September, 1961 
from Local 1504 and Local 1460 respectively? A. Yes. 
. ° . . . . -_ . s e 
500 (The documents, heretofore marked Respondent’s 
Exhibits 15-A and 15-B for identification, were re- 
ceived in evidence.) 

Q. (By Mr. Swigert) I show you Respondent’s Exhibit 16 
for identification. Can you tell us what that is? A. It isa 
contract, our company has with Local 1550 covering the 
classification of utility employees in the Del Farm Stores 
we operate. 

Q. Was that contract negotiated with Local 1550, is it? 
A. Yes. 


* * * ° . 
503 Cross Examination 
Q. (By Mr. Kossoff) Mr. Quirk, how long have 

you been participating in joint negotiations with the Retail 
Clerks Unions? A. I would say since approximately 1955. 

Q. Since 1955, has any employer refused to go along 
with the joint agreement? 

Mr. Swigert: Objection to the words—to the form of the 
question with reference to ‘‘joint agreement.’’ 


Q. (By Mr. Kossoff) Has any employer refused to go 
along with an agreement finally agreed to by the employers’ 
group and the union? 
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Mr. Swigert: 1 object to the form of the question as 
agreement in the employers’ group. 
Mr. Kossoff: You have used those terms throughout the 
hearing. 
Trial Examiner: | think it is loose terms, but I will 
504 permit the question. 
The Witness: To my knowledge, no. 


* ° * ° 


(). Did you at any time to the union in the April 
12 meeting, indicate a reluctance to go along and sign 
an agreement with the union because Kroger was not also 
to be a party to a similar or identical contract? A. Yes. 


e . e e * « * . . *. 


Q. (By Mr. Kossoff) Now, during the 1959 to 1960 nego- 
tiations, Mr. Quirk, at which time an agreement was reached 
to establish a trust fund for a health and welfare program. 
Was there any agreement during those negotiations as to 
how the trust fund would be set up? That is the mechanics 
of the trust? Or was that only subsequent to the conclusion 
of an agreement that the exact mechanics of the trust was 

first discussed? A. The actual mechanics of the trust 
506 were not discussed at the negotiations. The method 

of payment in how you would contribute on, if you 
refer to that as mechanics, yes, they were discussed, who 
would be eligible and who would not be eligible. 


Q. Now, how had you learned that the A & P contract 
on the trust clause relating to health and welfare was 
different from that which was sent to you? A. I believe 
Mr. Ernst from A & P informed me of it. 


Q. In fact, it was common for Mr. Ernst to confer with 
you during the setting up of the agreement to make sure 
that A & P and National would have identical or nearly 
identical terms or substantially identical terms in their 
contract, is that not a fact? 
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Mr. Swigert: Objection to the form of the question. 
Mr. Kossoff: This is cross examination, Mr. Examiner. 
Trial Examiner: Well, 


Mr. Swigert: He said agreed to the setting up of the 
agreement. This occurred many, many months before the 
agreement was signed. 


Q. (By Mr. Kossoff) Getting the exact language worked 
out as to what the language was, after the agreement was 
worked out, was it not common for you and Mr. Ernst to 
communicate with each other to see that the terms were 

uniformed, substantially? A. Yes, I believe so. 


d07 Q. Did the union at any time indicate a reluctance 

to you to go along with the change after you had 
informed them you were on notice that A & P had received 
—had executed a supplemental agreement changing the 
terms of the clause relating to the pension trust—to the 
health and welfare trust? Did the union agree or did they 


indicate reluctance to agree with you on that? A. They 
agreed to. 


508 Q. (By Mr. Kossoff) Did A & P have its own 
pension plan when it entered into negotiations in 1961 and 
1962? A. Yes. 


Q. Did A & P—— 
Mr. Swigert: Counsel, you understand this witness is 
from National and not A & P. 
509 Q. (By Mr. Kossoff) You were the spokesman 
for the group, is that correct? 
Mr. Swigert: When? 
Mr. Kossoff: He was one of the two spokesmen during 
his negotiations in 1961 and ’62. 
Q. (By Mr. Kossoff) Now, at the meeting as spokes- 
man, did you state that at any time that not only Kroger, 
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but A & P also had its own pension plan, and was un- 
willing to accept the union’s pension plan? A. No. 


Q. You only spoke then for Kroger, you never men- 
tioned A & P also had a pension plan? A. This was com- 
mon knowledge. I would not have had to say that. 


Q. But, the statement was made by someone during the 
negotiations, is that not right? A. That A & P had their 
own? 


Q. Yes. A. Oh, yes. 


Q. Now, you stated that there was no agreement reached 
on April 12 as to the exact contract language. Actually, 
the contract language proposed by the union on April 12, 
1962 was the contract language that finally appeared in 
the agreement, is that correct? The executed agreement? 

A. Yes. 


510 Q. And in fact when you say there was no agree- 
ment, there actually was no rejection either, was 
there? A. Yes, there was. 


Q. Is it not true that all that the company said, we want 
more time to think it over and we’ll let you know? A. No. 

Q. You out-and-out rejected the union’s language pro- 
posal on April 122 A. We rejected the union’s pension 
language proposal on April 12. 

Q. That was the only language that you rejected other 
than that you had complete agreement on all of the other 
language? A. All other items were completely agreed 
upon as far as language was concerned. 


Q. And the ultimate agreement executed by you came 
how long after April 12? A. The following day, I believe. 


Q. And then on April 13, then you had changed your 
position as far as whether or not you would agree to the 
pension language as proposed by the union, is that cor- 
rect? A. No. 
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Q. Did you not execute an agreement on April 13? A. 
Yes. 


Q. Then you had agreed to the language that the union 
proposed by executing the agreement, is it that not 
511 sa fact? A. No. 


Mr. Swigert: Objection. 


Q. (By Mr. Kossoff) Mr. Quirk, I direct your attention 
to General Counsel’s Exhibit 31-B, and ask you if your 
signature appears on the end thereof? A. Yes. 


Q. Directing your attention to Section 20 of that agree- 
ment, that is 13-B as purported to be the contract entered 
into between National and Local 1550, effective for the 
period from 1961, November of 1961, through November 
28, 1964. Directing your attention to Section 20 of that 
agreement, does not a pension clause appear therein? A. 
Yes. 


Q. Was that pension clause in the agreement when you 
signed it on April 13? A. Yes. 


Q. And that language is identical to the language pro- 
posed to you by the union on April 12? A. I believe so. 
Mr. Kossoff: Nothing further. 


512 Q. (By Mr. Lippman) Throughout negotiations, 
did you refer to the employer group as the industry 
from time to time? A. Yes. 


Q. Did you throughout the negotiations submit proposals 
on behalf of all of the employers who participated in 
negotiations? A. Yes. 

Trial Examiner: Mr. Lippman, I don’t want you to take 
the time to argue before a jury. 

Mr. Lippman: These are really preliminary questions. 

Trial Examiner: All right, let’s move on. 
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Q. (By Mr. Lippman) Now, do you recall a discussion 

during 1961 and ’62 negotiations, at which time Mr. House- 

wright quoted from some cases, labor Board deci- 

513 sions or cited them in which he stated that before 

an employer could withdraw from multiple employer 
bargaining, timely notice had to be given? A. Yes. 


Q. And therefor he took the position that no employer 
could withdraw or change the bargaining unit except in 
accordance with the principals laid down by the Labor 
Board as he expressed them? 

Mr. Swigert: Objection to the word ‘‘therefor.”’ 

Mr. Lippman: I am talking about what he stated, not 
my conclusion, what Mr. Housewright stated. 

Trial Examiner: I will overrule the objection. 


Q. (By Mr. Lippman) Was not that statement made 
by him? A. Am I supposed to answer this? 

Trial Examiner: Yes. 

The Witness: Yes. 


Q. (By Mr. Lippman) Did that conversation occur on 
or about February 7 or 8th? A. I would not be sure of 
the date. 


Q. Could it have been around that time? <A. It could 
have. 


Q. Do you remember around that time there was also a 
discussion with respect to the continued participation of 
the Indiana Local? A. Yes. 


514 Q. Did he not also make that statement in connec- 
tion with the participation of the Indiana Local? 
A. Yes. 

Q. And also in connection with the right of any partic- 
ular employer to withdraw from negotiations? A. If you 
are referring to February 7, which you premised this on, 
this I cannot answer yes to. 
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Q. Yes. A. At the February 24 meeting, I am certain 
he made such statement whether they were also made at 
February 7, I don’t recall. 


Q. But, you do recall he made that statement in connec- 
tion with a problem dealing with the Indiana Local Union? 
A. Yes. 


Q. And in effort of the employer to withdraw the In- 
diana Union from the negotiations? A. Yes. 


Q. And that occurred on February 7, you are sure or 
on or about that date? A. On or before. 


Q. Was there anything that the union said to you at any 
time which lead you to believe that the union was willing 
to engage in any separate negotiations with any employer? 
A. No. 


Q. Now, then, as a matter of fact, did you not 
515 express great concern that there were certain em- 
ployers who were indicating that they would not go 
along with certain aspects of the negotiations? 
Mr. Swigert: Expressed concern? 


Q. (By Mr Lippman) To the union during negotia- 
tions? Shall I refresh your recollection? A. Well, I don’t 
think you finished your question. Great concern about 
what? 


Q. About the fact that Kroger was indicating it would 
not go along on pension. Do you understand the question, 
sir? A. Yes, I do, but I would have to answer that no. 


Q. Did you not state on or around February 22 that if 
Kroger did not go along on pension, your job might be 
in jeopardy? A. No, sir. 


Q. Did you state that on February 241 A. No. 


Q. Did you urge the union to use whatever effort it could 
to see that Kroger went along on pension? A. No. 


15] 


Q. Did you make any statement at all to the union in 
which you expressed any opinion or any attitude as to 
Kroger’s refusal to go along on the question of pension? 
A. Yes. 


Q. What did you say? A. The position was 
216 =that—— 
Mr. Kossoff: Not the position. 

Mr. Lippman: What did you say? 

Trial Examiner: Well, I wonder if we are not wasting a 
lot of time. If you recall, Mr. Kossoff questioned him on 
that, and he said on April 12. 

Mr. Kossoff: Can we get the witness’ answer. I think 
he’s about to answer. I don’t think we should put anything 
into his mouth. I think we’ll have to hear what he said, 
now. 

Trial Examiner: I’ll bar any further questions at this 
point on my own motion. Because I stated to counsel we 
will not go over these matters twice. 

Mr. Lippman: May I defend my own questioning, sir. 
If it may please the Examiner, I believe Mr. Kossoff 
asked him with respect to April 12. My question, sir, go 
to the 

Trial Examiner: An earlier meeting? 

Mr. Lippman: Yes, sir, and go to the negotiations. 

Trial Examiner: All right, I will permit it then, you 
are right. I do recall his question had to do with April 12. 
As far as I am concerned, that is sufficient. If you want 
to proceed, go ahead. 


Q. (By Mr. Lippman) Do you have my question in mind, 
Mr. Quirk, there was some interruption. A. Yes, I believe 
0. 

Q. Could you answer it, sir? A. The statement was 
made the union’s position was that this was a pro- 
posal that would be binding upon all employers. And 
in view of the position of Kroger Company, we 


raised the question, and you could put it in the area of 
concern, that this might not necessarily be so in that the 
Kroger Company would not be agreeable to the pension 
plan. And when you talked about great concern during the 
negotiations, I think you were leading all around to what 
we are talking about now. 


Q. Did you indicate: that the other employers might not 
go along with the pension program if Kroger persisted in 
its position? A. No. 


Q. Did you on April 12 take that position? A. No. 


Q. Weren’t you concerned in obtaining a uniformed con- 
tract so you would be in a competitive position with each 
of your competitors? A. Yes. 

Mr. Swigert: Objection to what he was concerned with. 


Trial Examiner: Sustained. 
Q. (By Mr. Lippman) Did you not on April 12 meeting 


spend at least one hour discussing the problem about 
Kroger’s refusal to sign the agreement? A. Yes. 


Q. And wasn’t that the major, if not the only reason 
why you did not sign the contract on April 12? 
518 <A. No. 


Q. Now, did you not state on April 12, that re- 
gardless in substance, regardless of the fact, regardless of 
any language difficulties that might exist, because Kroger’s 
position to sign—because of Kroger’s refusal to sign the 
contract, you were in no position on that date to sign the 
agreement? And that you needed further instructions or 
words to that effect? A. Do you want me to tell you what 
I did say? 


Q. Well, I would like to have you. A. I said that we 
had accepted the union’s proposal on the basis that this 
would apply to all employers alike. Since it was not apply- 


153 


ing to all employers alike, the question in our mind was 
whether the negotiations had been concluded with all. 
Mr, Lippman: I think that is all. 
* * * * ° 
Redirect Examination 
Q. (By Mr. Swigert) Now, did the union threaten to 
strike National at the meeting on April 12? 
* * *. . ° * . J * . 


Q. (By Mr. Swigert) Did they threaten you at 

519 any time between April 12 and the time when you 

actually signed the agreement on April 13? A. On 

April 13 business agents of the union were in our stores 

with a statement that National Tea had reneged on sign- 

in gthe contract and that they should stand by for a pos- 
sible strike on Monday. 


Q. Is that why you signed? A. Yes. 
° * * * se ° s 


520 Charles H. Broman 


was called as a witness on behalf of counsel for Respondent 
herein, and, after having been first duly sworn, was ex- 
amined and testified as follows: 

Direct Examination 


Q. What is your occupation? A. Executive secretary 
of the Associated Food Retailers of Hlinois. 
522 Mr. Swigert: Will you mark this as Respondent’s 
Exhibit 17-A and B. 
(Thereupon the documents above referred to were 
marked Respondent’s Exhibits 17-A & 17-B for identifica- 
tion.) 


Q. (By Mr. Swigert) I show you Respondent’s Exhibit 
17-A for identification, what is that? A. This is a copy of 
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an agreement that was mailed to me after the fina] meet- 
ing, which was the final meeting of February 24 or 25. 


Q. After what you thought was the final meeting on 
February 24 or 25th? A. Yes. 


Q. Mailed to you by whom? A. The union office. 
Q. Did they ask you to sign that? A. Yes. 
Q. Did you sign it? A. No, sir. 
523 Q. Now, this document has quite a bit of hand- 
writing on it. At the top it says: ‘‘corrected April 
12, 1962.’? And then throughout the document, there are 
sentences marked out and words added and so on. Can 
you tell us what those are? A. Well, they were in—the 


language as it appears here is in error to what we thought 
was agreed upon. 


Q. Do those indicate changes that were negotiated at 
the mecting of April 12 in the wording? A. Yes. 


Q. Here’s Respondent’s Exhibit 17-B, what is that? A. 
This is a copy of an agreement which was delivered to 
my office by representatives of one of the union locals 
about 5:00 o’clock on April 15, I believe the date—April 
13. 


Q. Did he ask you to sign it? A. Yes. 
Q. Did you sign it? A. Yes. 
Q. Did you sign it at that time? A. Yes. 


525 Q. On that sheet. And as I understand it, 17-A 
represents the first draft prepared by the union and 
presented to you? A. That is right. 


Q. And 17-B is the contract which you ultimately signed? 
A. That is right. 


Q. (By Mr. Swigert) Was complete agreement 
reached at the meeting of April 12, 1962, between you 
and the union representatives? A. I thought so. 


Q. And does this, Respondent’s Exhibit 17-B, is it in 
accord with the agreement that you thought you had reached 
on the April 12 meeting? A. Not entirely. 


Q. But, you signed it any way? <A. Yes. 
° cm ° * * . * . * ° 
527 Q. (By Mr. Swigert) Why did you sign it? A. 
Sarly in the day on the 13, I received a telephone call 
from the union office, and they asked me to get up to that 
office as quickly as I could. And I had made previous ap- 
pointments and couldn’t by any stretch of my ability to do 
so. And they said to sign a contract that had been pre- 
viously agreed to the day before. And I said what is the 
big hurry. I would like to read it. This is a Friday. They 
mail it to me, I’ll send up and get it, I’ll take it home, confer 
with some of the principals for whom I sign. And if it is 
in accordance with what we decided the day before, I’ll sign 
it and get it back to them Monday. This call came to me 
from Mr. Reysa. He said I will switch you over to another 
gentleman whom I had met for the first time in my life the 
day before. His name is Ausling. 


Q. What did Mr. Ausling say ? A. He repeated that the 
contract is ready, I should come up and sign it and I told 
him I couldn’t—physically impossible. And he said we 
would give you 48 hours to sign it. And I said 48 hours is 
Monday. And he said it is 48 hours retroactive to yesterday. 

It is kind of puzzling. 
528 Trial Examiner: Can’t you say in simple lan- 
guage what was said? 

The Witness: I don’t know how to say it except he said 
we have no personal animosity towards you, you are going 
to sign it or your stores are going to be picketed tomorrow. 
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And he named the three stores that will be picketed and 
they are Independent people who gave us authority to sign 
for them. 


Q. Then you signed it? A. And I said if that contract is 
exactly the same to the language we agreed to yesterday, 
I will sign it. But, I wanted to read it first. And I read it 
when Mr. Wishnick was there. He brought in a couple of 
addendum letters that I also signed. We had to confer with 
the union office on the language of the letters. And I talked 
meanwhile to the principals they named about the strike 
and they said what are you going to do, sign it. 


Q. (By Mr. Swigert) The letters are not attached to this 
17-B that you referred to? A. No. 


Q. What do those letters relate to? A. They relate to 
the language that had been agreed to upon the day before. 
It was a check-off on two locals. And I did not know. They 

just said a check-off on locals, and my understanding 
529 it was—it referred to two specific locals. We had it 

penciled in, I initial it, Mr. Wishnick initialed it and 
instructions from the Sheriday Road Office. 


537 Adolph J. Ernst 


was called as a witness on behalf of counsel for Respondent 
herein, and, after having been first duly sworn, was exam- 
ined and testified as follows: 
Direct Examination 

Q. (By Mr. Swigert) Will you give your name? A. 
Adolph J. Ernst. 

Q. And your occupation? A. Assistant Director of Op- 
erations, Middle West Division. 

Q. Of what company? A. A & P. 


Q. How long have you been with A & P? A. 36 years. 
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Q. Mr. Ernst, I will show you General Counsel’s Exhibit 
21-A, entitled ‘‘Supplement to Agreement,’’ says entered 
into the 1st day of February, 1960. Do you recognize that? 
A. I do. 


Q. Did you negotiate this agreement, this document with 
the group of employers in the 1959-60 negotiations or did 
you work this out with the union alone? A. No, that was 

worked out after the agreement was reached. 


538 Q. And had they—I show you General Counsel’s 
Exhibit 21-B, is that the agreement for ’59-607 A. 
Yes. 


Q. And who prepared this document, 21-B? A. It was 
prepared in our office. 


Q. Prepared in your office. What did you do with it after 
you prepared it? A. We sent it to the union, the various 
local unions for signature. 

Q. Did they return it signed to you? A. That is right. 

Q. Then, did you sign it? A. No, our procedure is to send 
these to our New York office for legality, wording of the 
contract and they pointed out that the contract that is the 
clause as written was illegal. 

Q. Is that this Section 18, health and welfare you are 


referring to? A. Yes. 


Q. So, what did you do then? A. I talked to Murray 
Plopper about it and he agreed to make this—to enter into 
this supplement. 

Q. Did A & P draft this supplement to agreement? A. Yes. 

Q. And did the A & P lawyers word it? A. Yes. 


539 Q. And you took it to Mr. Plopper’s office, did 
you? A. That is right. 


Q. And he looked it over and agreed to the change in 
the agreement? A. Yes. 
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Q. And then you signed it? A. Yes. 


Q. You signed both agreements at that time? A. Yes, 
that is right. 


Q. Did you tell Mr. Plopper that you couldn’t sign the 
first agreement unless this change was made? A. That is 
right. 


Q. Directing your attention to 1961-62 negotiations, it 
is stipulated in this case that you were—you and Mr. 
Quirk were members of a two-man subcommittee in Febru- 
ary, negotiating with a two-man union subcommittee? <A. 
That is right. 


Q. Now, directing your attention to the meeting of 
February 24, 1962, did you reach some agreement on that 
occasion on behalf of A & P with the union representa- 
tives? 

. . e ee s se e e a 
540 Q. (By Mr. Swigert) Did you reach an agree- 
ment? A. Yes. 


Q. Now, what was the agreement that you reached? Was 
it in writing or verbal that night? A. Verbal. 


Q. What was the agreement that you reached with re- 
spect to pensions that night? A. We agreed to the amount 
of money, the 5-cents per hour with a further agreement 
that we thought we had that the attorneys for the union 
and for the companies would sit down and draw up the 
language for the pension clause. 


Q. And did you have any further agreement as to what 
would be contained in that clause? A. Yes. We talked 
about treasury department approval. We also talked about 
cancelling the company’s plan when we started paying into 
it, union and management. 


Q. Did the union committeemen tell you that those pro- 
visions would be agreeable? A. Yes. 
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Q. Now, did you receive through the mail any agreement 
thereafter from the union, any proposed agreement? A. 
Yes, we did. We received a signed contract. 


Q. I will show you Respondent’s Exhibit 17-A, and ask 
you if you recognize that form, whether that is the form of 
agreement that was mailed to you by the union? 

541 A. Yes, it was. 


i . ° . e ° e * e e 

Q. (By Mr. Swigert) Now, was the language in here 

relating to the pension agreement what you had agreed 
to on that night? A. No, sir. 


542 Q. Now, did you so advise the union? A. I did. 


Q. And did you attend the meeting of April 122 
A. I did. 


Q. Was it for the purpose of trying to resolve these 
differences? A. Trying to correct some of the differences 
that were in the contract. 


Q. And at that meeting did you point out to the union 
the differences in the pension agreement that you have 
just referred to? A. I did. 


Q. Was agreement reached on that occasion? A. No, 
it was not. 


Q. How did that meeting end? A. We ended—it ended 
with the proviso that we would let the union know, I think 
by the following Wednesday or Thursday, whether or not 
we would sign the contract with that language. 


Q. And what happened after that, briefly? A. Well, then, 
the next day I got a call to come over and sign the contract. 


Q. Call from whom? A. It was either Ivan Morris or 
Housewright. I got the call to my office and it was related 
to me downtown at the doctor’s office. I think it was Ivan 
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Morris. I called back, but I talked to Housewright, 
543 and he asked me to come over and sign the contract. 


Q. What did you tell him? A. I told him no, I 
couldn’t sign the contract the way it was. 


Q. Now, did you have any further conferences with union 
representatives? A. Yes, I did finally go over that day. 


Q. Yes. A. And as I still didn’t sign the contract that 
night, I had a conference with their attorney, Mr. Karmel, 
on the phone about the language that I was desirous of 
having in this contract. 


* . e ° ° ° . . . ° 


Q. (By Mr. Swigert) What did Mr. Karmel say? A. 
He pointed out one paragraph in the proposal that we had 
about having unions go around and get individual releases 
from each employee; said that was distasteful to these 
business agents. And I asked him if I eliminated that part 
of it, would he recommend it to the union. And he said 
well he didn’t see much wrong with it. 


544 Mr. Swigert: Mr. Examiner, if I may be heard, 
this is further evidence that no agreement had been 

reached by February 24 and that they were continuing 
negotiations. And that he now I am trying to 

545 develop his counter proposal that was made after 
the meeting of April 12. 


And I understand you had proposed to the union that 
there be two clauses in here; one for treasury approval and 
one for waiver. And you asked Mr. Karmel if you drop 
your waiver proposal, would he agree to the treasury pro- 
posal, is that right? A. Yes. 


Q. And you have given his answer, answer to you. Now, 
what happened after that? Did you then sign the agree- 
ment with the treasury clause in? A. No. 
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Q. What happened? A. Well, apparently, Mr. Karmel 
was not able to sell it to the union 

Mr. Karmel: I object to that and ask it to be stricken. 

Trial Examiner: It may be stricken. What happened 
as far as you know? 

The Witness: We were called as I told you—I was 
called and told to come over and sign this contract. 

Q. (By Mr. Swigert) Which contract? A. The one they 
had made the changes. That we agreed to on the 12 that 
no change was made on it. 

Q. I show you Respondent’s Exhibit 17-B, is this 
546 the final draft they asked you to sign? A. Yes, is 
that ours? 

Q. I am just talking about the mimeographed form. A. 
Yes. 

Q. And did you go over and sign it? A. I didn’t sign 
it. I went over there, but I did not sign that that day. 

Q. And then what happened? A. The next day then, that 
was Friday, and I again contacted Mr. Karmel and wanted 
to talk to him. He didn’t talk to me. However, he said a 
few words and that was the end of that conversation. It 
was on the telephone. The next day, I still tried to get 
this changed, but I couldn’t do it and I had to—then Mon- 
day I signed the contract. 

Q. Was anything said about a strike? A. Yes. 

Q. By whom? A. Ivan Morris and we also got it from 
our field supervision that the business agents were in our 
stores setting up strike captains. 

Q. And then you signed the contract? A. Yes. 

Cross Examination 
* . * * . 7 . . 
Q. (By Mr. Kossoff) Now, as I understand it, the 
sole differences between the employers’ group and 
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the unions’ group at this meeting would be in the inter- 
pretation of the two sides as to what the proper language 
should be to signify what had been agreed to at the 
February 24 meeting? A. Yes, I would say that is right. 


Q. Mr. Ernst, directing your attention to Respondent’s 
Exhibit 21, the title of it is ‘‘Supplement to Agreement,’’ 
is that correct? A. That is right. 


550 Q. Now, that is for a period of time effective from 

1955 November 25—well, it says it shall be effective 
from November 23, 1957. Now, was this supplement to 
the agreement prepared by A & P itself? A. Yes. 


Q. And was this subsequent to the joint or concurrent 
negotiations that were concluded in the year, 1955? A. 
That is right. 


e s e e * 
Redirect Examination 
Q. (By Mr. Swigert) I am showing you Respond- 
ent’s Exhibit 17-A again. You have identified this as the 
first mimeograph form that was sent to you by the union in 
1962 for your signature. I call your attention to Section 19, 
under the heading ‘‘Pension’’, where it says: 


‘<4 contribution shall be made ‘to a self administered 

pension trust fund.’ ’’ Now, was your agreement on 

554 the evening of February 24 that there would be a self 
administered pension trust fund? A. No. 


Q. Now, I call your attention to Respondent’s Exhibit 
17-B, which you have identified as the form of agreement 
which you later signed in April of 1962. I call your atten- 
tion to Section 20, which refers to a jointly—‘‘jointly ad- 
ministered pension trust fund to be trusteed....’? Was 
that—had you agreed to a jointly administered trust fund? 
Did you work that out in your meeting of April 12? A. I 
think that point came up. As far as I was concerned, the 
whole clause was insufficient for us. 


2 
Q. But, you signed it because of the strike pressure? A. 


* ° * 


504 Recross Examination 
Q. (By Mr. Kossoff) Then, as I take it, the only 
difference on April 12 or the primary dispute or difference 
between the employer’s group understanding of what had 
been agreed to at the February 24 meeting and the union’s 
opinion of what had been agreed to related solely to pen- 
sion? A. After we finished the April 12 meeting, that is cor- 
rect, 
Q. Well, even coming into the April 12 meeting, 
was the primary difference as to what had been 
agreed to on February 24? A. No, there were a few other 
things in that original contract, which changes they were 
I couldn’t tell you. 
Q. Because they were minor? A. One of them were, but 
I think in the original draft that was sent to us, I think they 
had available hour clause that we didn’t agree to and that 
was changed. 
Q. And that was changed? A. Yes. 


Q. And other than that, the pension was the other sole 
issue of dispute or the primary issue of dispute? A. Yes. 

Q. Now, actually at the February 24 meeting, had there 
been a discussion of whether the pension would be jointly 
or unilaterally administered? A. Yes. 


Q. And had there been final agreement as to what form it 
would take? A. The language in it? 


Q. No, as to whether it would be jointly or independently 
administered? A. I am sure it would be jointly. 
Q. On February 247 A. That is right. 
Q. And the final agreement signed on April 13 or 
14 called for a jointly administered pension, is that 
right? A. That is right. 
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Trial Examiner: Do you have anything else? 


Louis C. Carroll 


was called as a witness on behalf of counsel for Respondent 
herein, and, after having been first duly sworn, was exam- 
ined and testified as follows: 
Direct Examination 

Q. (By Mr. Swigert) Give the reporter your name, 
557 ~— please? A. Louis C. Carroll. 

Q. What is your occupation? A. I am zone man- 
ager of Zone 2 of Chicago Division of Kroger Company. 

Q. How long have you served in that capacity? A. Since 
February, 1960. 

Q. What did you do prior to that time? A. I was per- 
sonnel manager of the Chicago Division of Kroger Com- 
pany. 

Q. For what period of time? A. From August 9, 1954 
until I moved over on the other job. 


Q. Directing your attention to General Counsel’s Ex- 
hibit 12-A, which is the agreement signed between Kroger 
and Local 1550, December 21, 1954; that agreement in Sec- 
tion 6 on page 3, contains a provision with respect to the 
compensation of regular clerks regularly employed 26 
hours or more per week. Do you recall that? A, Yes, sir. 


Q. Now, did you have any discussion with any union rep- 
resentatives during subsequent to the signing of General 
Counsel Exhibit 12-A, with respect to further change in that 
provision? A. I found, sir, when I took over 

Trial Examiner: Well, did you or didn’t you? 

The Witness: Yes. 


Q. (By Mr. Swigert) Go ahead. A. When I took 
558 over J found in Chicago, I found that the man who 
was my assistant had placed interpretation on the 
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word ‘‘regularly.’’ He interpreted them to mean four con- 
secutive weeks before a change would be made up or down. 
And that was subsequently discussed by me with a number 
of union representatives, and subsequently came into the 
contract. 


Q. But, did you work out an agreement on that subject 
before the next General contract negotiations? A. We had 
agreement by the Clerks I talked to, that it was a pretty rea- 
sonable interpretation. 


(. Whom did you talk to? 


Mr. Lippman: I object and ask the whole thing to be 
stricken. 


Trial Examiner: No. 

Q. (By Mr. Swigert) Whom did you talk to? A. Mr. 
Victor Reysa among others. 

Mr. Swigert: Mark this as Respondent’s Exhibit 22. 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 22 for identification.) 


Q. (By Mr. Swigert) After your discussion with Mr. 
Reysa, did you put the four-week rule into effect? A. It 
was in effect, sir, when I came up. 


Q. Did you continue it in effect? A. Yes. 


Q. I show you Respondent’s Exhibit 22, and direct 

559 ~—-your attention to paragraph 1 and 5. What are those? 

Are those related in any way to the agreement which 

you reached with Reysa? A. Yes. These were our interpre- 

tations which was put into effect. This is an internal com- 

pany bulletin governing it and it later, generally went into 
the contract at a subsequent negotiation. 


Q. Did those provisions, 1 and 5, do they or don’t they 
reflect the discussion you had with Mr. Reysa? A. Yes, 
this is what I covered with Mr. Reysa. 

Mr. Swigert: I offer this as Respondent’s Exhibit 22. 
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Mr. Kossoff: Objection. An internal company document 
is irrelevant, immaterial and hearsay. 

Trial Examiner: Do you draft these yourself? 

The Witness: Yes. 


* . ° ° * ° ° e ° o 


560 Q. Directing your attention to March of 1956, did 
you have any discussion with any representative of 
Local 1453 in Joliet, Illinois? A. The business agent of 
Local 1453, if that is the Clerks, the Clerks business agent— 
I am not sure of the number—communicated with several 
companies, ours among them, asking that they get time and 
a half after 6:00 p.m. The reason for the request being a 
change in the meat contract in previous negotiations. 
Q. Did they talk personally with you? A. Yes. 
Q Was any other employers present when they dis- 
cussed the subject with you? A. To my recollection, it was 
over the phone, but I am not completely certain of that. 


Q. Did they want you to make any change in the provi- 
sions of the agreement with them? A. Yes, they wanted us 
to go time and a half for any hours worked after 6:00 p.m. 

Q. Did you agree to do that? A. No, sir. 

. ° a ° * e e 
561 Cross Examination 


Q. (By Mr. Lippman) Just one question, Mr. Witness, 
I understand that you had a problem as to the meaning of 
the phrase ‘‘regular employees’’, is that a fact? A. Yes. 


Q. And you gave that an interpretation? A. The inter- 
pretation was in effect when I came and took over the 
562 ~~ job. 
Q. But, the contract did not spell out what was 
meant by the phrase ‘‘regular employees’’? A. That is 
correct. 
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Q. And therefore it had to be interpreted? A. Yes. 

Q. And the Kroger Company had a practice in effect 
interpreting the phrase regular employees? A. Yes. 

Q. And when you took over you informed Mr. Reysa ot 
the Kroger Company’s interpretation? A. When he asked 
me. 

Q. When he asked you as to how you had been applying 
it? A. Yes. 

Q. And you told him? A. Yes. 


Q. And he found it satisfactory? A. Yes. 


564 Murray Plopper 


was called as a rebuttal witness on behalf of counsel 
for General counsel herein, and, after having been first 
duly sworn, was examined and testified as follows: 
Direct Examination 
Q. (By Mr. Kossoff) Mr. Plopper, will you state 
565 your full name and address for the record, please? 
A. Murray Plopper, 1401 Delf Drive, McLean, 
Virginia. 


Q. What is your present occupation? A. I am a labor 
representative. 


Q. For what union? A. The Retail Clerks International 
Association. 

Q. How long have you held that position, approximately? 
A. About 18 years. 


Q. Mr. Plopper, did you participate in a meeting in 
1960, at which among others, Mr. Saunders of Kroger 
Company and Mr. Housewright of your union were pres- 
ent. And at this meeting a discussion was had relative to 
setting up the terms of a trust agreement embodying a 
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health and welfare program involving the employees for 
the Gary Local of your union? A. Yes, I did. 

Q. Approximately when in 1960 did this meeting take 
place? A. I think around August or September of 1960, 
somewhere around there. 

Q. Now, at this meeting, was there any discussion about 
a proposed supplement to a contract between Kroger and 
the Retail Clerks Union, a supplement which had some- 
thing to do with the pension plan? 

Mr. Lippman: Health and welfare plan. 


Q. (By Mr. Kossoff) Health and welfare plan or some 

amendment to the contract? A. There was a discus- 

566 sion that took place for the purpose of setting up 

a—I can’t think of the word—the trust arrange- 

ment, the trust agreement separately for our Lake County, 
Indiana members, which includes Gary, Indiana. 

Q. Will you briefly summarize what occurred at that 
meeting in reference to the trust agreement? A. Well, it 
was the union’s position that they were entitled to a sep- 
arate trust arrangement for Gary, Indiana, because the 
Gary, Indiana Local had under contract other Independ- 
ents who did not or do not participate in the negotiations 
in the Chicago area. And that it was the employers’ desire 
to have those competitive independent merchants in the 
Gary, Indiana locality, also come under the health and wel- 
fare fund, and by a separate trust fund they could bring 
in at the next contract negotiations as I recall with the 
Independent Foods, those employees under that same 
health and welfare arrangement. 

Q. Now, were the terms for such an agreement agreed 
on in substance of that meeting? A. The terms of the trust 
agreement? 

Q. That is correct. A. Pretty much of that had been 
worked out. 

Q. At any time during that meeting, did Mr. Kroger 
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say anything to you in reference to—Mr. Saunders say any- 
thing to you in reference to any kind of an amendment to 

the agreement that was already signed between you 
567 and their company? A. I think as I recall that towards 

the end of this meeting, to discuss a separate 
trust agreement for Gary, Indiana. Their Mr. Saunders 
brought up the subject of entering into a supplement under- 
standing revolving around the language of the health and 
welfare agreement we had entered into some five or six 
months previous thereto, wherein as I recall the original 
language was that the health and welfare fund would be the 
union’s sponsored or something like that. 


(). Or union administered? A. Union administered. And 
wherein one of the companies immediately after our con- 
clusion of negotiations then requested from us that the 
language say that it be jointly administered. And that I 
had told this company that that was a requisite of the then 
and now existing law, and we would have to object to enter- 
ing into that understanding. That was the purpose and 
the intent to begin with. Mr. Saunders wanted that same 
arrangement, and I pointed out to him that the trust agree- 
ment had already provided and would provide for joint 
administration anyhow. There was no point of going into 
it at this late date. 


Q. As you recall, was there anything further said about 
it at that time? 


A. No, I don’t think there was anything much more 
said. There was no point to it. 


. . ° * . ° s 


568 James Housewright 


was recalled as a witness on behalf of counsel for 

Charging Party herein, and, after having been previously 

«worn, was further examined and testified as follows: 
Direct Examination 


170 


Q. (By Mr. Lippman) You are Mr. James Housewright, 
and I believe you have been previously sworn, have you 
not, sir? A. That is correct. 


Q. Mr. Housewright, you did testify that you partici- 
pated in the 1961-1962 negotiations, and I think the 
569 record reflects that. A. I did. 


Q. Now, then, sir, during the course of the nego- 
tiations, did you at any time make any statement to Kroger 
or any other employer that Kroger or any other employer 
could go its own way? A. I did not. 


Q. Did you make any statement respecting the responsi- 
bility of the employers involved to continue participation 
in joint bargaining? A. Yes, I did on February 7. The 
discussion was on the pension program and the employer 
or the industry’s position that Lake County should not be 
included in the negotiations. I cited what I thought was 
the Terre-Haute Case, where the Board had ruled no one 
could withdraw from industry negotiations unless they 
gave timely notice and they were bound by these negotia- 
tions. And I also cited our case in Toledo, Ohio. 


Q. By that, you mean the Retail Food Association Case? 
A. Yes. 


Q. During the course of the negotiations, particularly 
that part where subcommittees were involved, did Mr. 
Quirk express himself respecting Kroger’s position relat- 
ing to the pension program? <A. Yes. In the meetings of 

both February 22 and 24. 


570 Q. What did he say? A. He expressed great con- 

cern over the position Kroger Company were taking, 
wondering what our position was; and as I previously 
testified asked for a favored nations position. And while 
he discussed that, he said the cost of the pension program 
to A & P was more than a quarter of a million dollars a 
year and even more to them because they were a larger 
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company. And unless we insisted that Kroger sign the 
same agreement, an equity could be established and both 
he and Ernst could both lose their jobs. 


Q. What did you reply to that? A. I told him we would 
take care of the Kroger Company in our own way, that is 
refusing the demand for a favored nations position. 


Q. Did Mr. Ernst express himself in respect to Kroger’s 
position? A. He did in the same manner reiterated the 
cost of the pension program to the A & P Company in 
that area. 


Ivan M. Morris 


was called as a witness on behalf of counsel for Charging 
Party here, and, after having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 


Q. What is your position or occupation? A. Interna- 
tional vice president, Retail Clerks International Associa- 
tion. 


Q. I believe the record is established that you have par- 
ticipated in the industry negotiations for the 1961-1962 
contract, is that not a fact? A. It is. 


574 Mr. Reysa 


was recalled as a witness on behalf of counsel for General 

Counsel herein, and, after having been first previously 

duly sworn, was further examined and testified as follows: 
Direct Examination 


Q. (By Mr. Kossoff) Mr. Reysa, you are still under 
oath. In Local 1550, approximately how many employees 
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of A & P in the bargaining unit involved in this proceed- 
ing belong to your local? A. Approximately 1700. 


Q. Approximately in your local alone, how many 
575 employees of National Tea belong to your local? A. 
Approximately the same number, 1700. 


Q. And of the Associated Food Retailers, approximately 
how many employees? A. About 2500. 
. ° * . * * . * . * 


580 Mr. Kossoff: General Counsel proposes that the 

following procedure be adopted with respect to the 
contracts executed between the various members of the 
employers’ group in the several series of negotiations be- 
tween 1945 and 1962 inclusive. That representatives of 
General Counsel, the Charging Party and Respondent meet 
within the next ten days and attempt to work out a stipula- 

tion which will reflect the identity or similarity, if 
581 any, between the various contracts entered into be- 

tween the locals which are the charging parties 
herein and the employers’ group, the members of the em- 
ployer group pertaining to the period of time between 1945 
and 1964 inclusive; that is the effective date of the agree- 
ment; and to attempt to show whether or not the contracts 
between those six locals conform among themselves or differ 
in any respect and to point out whatever differences exist 
among those contracts. 

A procedure will be followed to make sure that whatever 
contracts are used, established in the stipulation are au- 
thentic and for that purpose, a representative of General 
Counsel or of the Charging Party or both will go with the 
representative of the Respondent to the various employers 
and attempt to look at the original contracts, so that there 
can be no doubt as to the accuracy of the stipulation. 

If by any chance the parties are unable to reach a stipu- 
lation which is agreeable to all parties, then General 
Counsel request that such exhibit numbers be left open so 
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that the actual contracts can be admitted into evidence, 
and the parties can argue from the contracts themselves 
whatever is necessary to be argued in their briefs. 


593 Trial Examiner: Let me ask this: Are you willing 
to add to it Piggly-Wiggly? Are they here in town? 
Do they have an office here? 
Mr. Swigert: Yes. 
Trial Examiner: And Red Owl? Piggly-Wiggly and Red 
Owl? 


Mr. Swigert: Red Owl is in Minnesota, and Piggly-Wig- 
gly in some other place other than Chicago. 


Mr. Lippman: We’ll undertake to get the original con- 
tracts within the ten days. 

Trial Examiner: But, get them here to Chicago. 

Mr. Lippman: Surely. 

Trial Examiner: With that understanding, are you will- 
ing to add Piggly-Wiggely, Mr. Swigert, as long as your com- 
pany is represented or you are represented? 

Mr. Kossoff: We want nothing but the truth in this mat- 
cer, 

Trial Examiner: I think that would take care of 
594 the whole matter. Off the record. 
(Discussion off the record.) 

Trial Examiner: Back on the record. It is the under- 
standing of the parties that the stipulation and understand- 
ing previously entered into is hereby amended to include 
such examination of the documents stated of Piggly-Wiggly 
and Red Owl. Those documents will be brought here to Chi- 
cago, made available to the parties who will examine them. 

Does that state you understanding? 

Mr. Kossoff: That states General Counsel’s understand- 
ing. 


Trial Examiner: Mr. Lippman? 


Mr. Lippman: Yes. 

Trial Examiner: And Mr. Swigert. 

Mr. Swigert: Yes. 

Trial Examiner: Thank you very much, counsel. Then, 
I think, that disposes of the matter. I will suggest this, that 
the record show that the stipulation which had been spoken 
of as being a hope for results, at least of the effort made 
by the various parties, may be placed in evidence. This 
number will be reserved for it. General Counsel’s Exhibit 
38. And that such documents as cannot be made a part of 
that stipulation, will be placed in evidence at General Coun- 
sel’s Exhibit 39-A through what ever letter is necessary. 
The last numbered document to be attached to the top as 

the index, so that I won’t have to wade all through 
595 that document. So, that if the stipulation refer to 
any of those, it should be so numbered. 

Is that agreeable to all parties? 

Mr. Kossoff: It is agreeable. 

Mr. Lippman: Yes. 

Mr. Swigert: Yes. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 


Case No. 13-CA-4742 
Tue Krocer Co. 
and 


Retait Cterxs Union, Locan 1550 
Retaw Cierks Union, Loca 1540 
Retait Cterks Union, Locar 1504 
Reta Cuerks Union, Locau 1460 
Retart Cierks Union, Locau 1453 
Retaw Cuierks Union, Locan 98 
Retait CLterks INTERNATIONAL Union, AFL-CIO 
Amendment to Complaint and Notice of Hearing 
Pursuant to Section 102.17 of the National Labor Rela- 
tions Board’s Rules and Regulations, Series 8, as amended, 
the Complaint and Notice of Hearing in the above-captioned 
case heretofore issued on May 4, 1962, is amended in the 
following respects: 
(1) Paragraph X of the Complaint is amended by adding 
thereto the following subparagraphs (¢c) and (d). 
Said subparagraphs shall read as follows: 


(c) On or about April 19, 1962, certain employees of Re- 
spondent at its stores in the Metropolitan Chicago area 
ceased work concertedly and went out on strike, and since 
that date have engaged, and are engaged, in such concerted 
work stoppage and strike. 


(d) The strike described above in paragraph X (c) was 
caused by the unfair labor practices of Respondent de- 
scribed above in paragraph X (a) and (b) and was pro- 
longed by the unfair labor practices described in that para- 
graph. 
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Daten at Chicago, Illinois, this 18th day of May, 1962. 


Ross M. Mappen, Regional Director 
National Labor Relations Board 
Thirteenth Region 

176 West Adams Street 

Chicago 3, Illinois 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 


Case No. 13-CA-4742 


Tre Krocer Co. 
and 


Reram Cuerks Union, Loca 1550 
Rerar Cuerks Union, Locau 1540 
Reraw Cierks Union, Loca 1504 
Reta Cierxs Union, Loca 1460 
Rerart Crerxs Union, Loca 1453 
Reraw Crerxs Union, Locar 98 
Reta Cierks InTerNationat Union, AFL-CIO 


Answer of Respondent to Amendment to Complaint 


Now comes The Kroger Co., respondent herein, and for 
its answer to the amendment to complaint dated May 18, 
1962, states as follows: 


1. The respondent admits the allegation of subparagraph 
(c) of paragraph X and states that on or about April 19, 
1962, less than 20% of the employees of respondent at its 
stores in the Metropolitan Chicago area ceased work con- 
certedly and went out on strike, and since that date, have 
engaged, and are engaged, in such concerted work stoppage 
and strike. The respondent further states that more than 
80% of its said employees represented by Locals of the 
Retail Clerks Union have disregarded the strike call of the 
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Retail Clerks Union, have passed through the picket lines, 
and have continued to work for the respondent serving the 
consuming public in the Metropolitan Chicago area. 


2. The respondent denies the allegation of subparagraph 
(d) of paragraph X set forth in the said amendment to 
complaint. 


The respondent denies each and every allegation of the 
complaint, as amended, not specifically answered herein and 
denies it has engaged in any way in unfair labor practices 
as defined in Sections 8(a)(1) and (5) and Section 2(6) and 
(7) of the Act. 


Tue Krocer Co. 
By J. Ward Swight 
Attorney for Respondent 
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General Counsel’s Exhibit No. 4 


NATIONAL TEA CO. 
1000 Crosby Street 
Chicago 10, Illinois 


March 12, 1947 
Executive Offices 
Mr. Victor Reysa 
Retail Clerks Union 
Local 1550 
130 N. Wells Street 
Chicago, Illinois 


Dear Mr. Reysa: 


We are pleased to return signed copy of the corrected 
contract and ask that you return to us the contracts now 
im your possession. 


It is understood that the copy of the contract attached 
hereto supersedes any and all contracts now in your pos- 
session. 

In checking with the Great Atlantic & Pacific Tea Com- 
pany I find that part of paragraph four of item ‘‘c’’—page 
three in our contract is not contained in their contract. This 
specifically reads :—‘‘ Produce Department Heads required 
to purchase produce direct from produce market shall re- 
ceive an additional $10.00 per week for such work.’’ 


Since we agreed that there was to be one contract, I have 
taken the liberty of striking this provision from our con- 
tract. 


Very truly yours, 


NationaL Tra Co. 
L. W. Catxins 
Director of Labor Relations 
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General Counsel's Exhibit No. 6 
Mr. M. H. Saunders 
Kroger Company 
35 East 7th Street 
Cincinnati, Ohio 


Dear Sir: 


In behalf of Retail Clerks Union Locals 98, 1453, 1460, 
1504, 1540 and 1550, affiliates of this Council, we wish to 
advise that the Locals Unions have voted to reopen the 
Food Clerks Contract, to negotiate changes in wages, hours 
and working conditions. 


Proposals covering these changes will be mailed to you 
in the near future, after which we will arrange a mutually 
acceptable day for a meeting. 


Very truly yours, 


James W. Tatum, Jr. 


Secretary-Treasurer 


JWT/Imh 

OEIU #28 

cc—William Alderman 
Kroger Company 

8236 S. Vincennes 
Chicago, Illinois 
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General Counsel's Exhibit No. 16-A 
THE GREAT ATLANTIC & PACIFIC TEA COMPANY 
Middle Western Division—Chicago Office 
2622 N. Pulaski Road 
Chicago 39, Illinois 


P.O. Box 6000-A 
Chicago 80, Illinois 


December 16, 1954 


Mr. V. R. Reysa, Secretary-Treasurer 
R.C.1.A., Local 1550 

1148. Canal Street 

Chicago, Illinois 


Dear Mr. Reysa: 


Attached hereto for your signature please find eight (8) 
copies of contract with Local 1550 prepared in accordance 
with my understanding of our negotiations. 


If you find the contract to be in order, will you please 
sign all eight (8) copies and return to me for further han- 
dling. I will see that you are furnished a signed copy for 
your records. 


In accordance with the understanding reached with you, 
in the event that our Company operates a Service Bakery 
Department, the employee designated as Bakery Depart- 
ment Head will be paid the agreed upon rate of $65.00 per 
week. 


Please fill in the date on the top of the first page of each 
contract when you sign them. 
Yours very truly, 
A. L. LaForp 
Labor Relations Representative—MWD 
ALLF :EK 
Enc. 
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General Counsel's Exhibit No. 16-B 
AGREEMENT 


This agreement, mutually entered into this 29th day of 
December, 1954, by and between the Retail Clerks Interna- 
tional Association, affiliated with the American Federation 
of Labor, through their authorized agent, Local No. 1550, 
as party of the first part, and hereinafter referred to as the 
Union, and the Great Atlantic and Pacific Tea Company, or 
its successors, as party of the second part, and hereinafter 
referred to as the Company. 


Secrion | 


A. It is the intent and purpose of the parties hereto that 
this agreement will promote and improve industrial rela- 
tionship between the Company and their employees. 

B. The Company recognizes the Union as the sole collec- 
tive bargaining agency for all of the employees, as herein- 
after sect forth, employed at the retail stores of the Great 
Atlantic and Pacific Tea Company in Chicago, Illinois. 


Section II 


A. The term ‘‘Company”’ as used in this agreement shall 
refer and relate to retail stores of The Great Atlantic and 
Pacific Tea Company in Chicago, Illinois. 


B. The term ‘‘employees”’ as used in this agreement shall 
include all employees working eleven (11) hours or more 
per week in the retail stores of the Company who are ac- 
tively engaged in the handling or selling of merchandise, 
except those employees under the jurisdiction of the Meat 
Cutters’ Union and one store manager per store. 


Section III 


A. The Company agrees that there shall be no discrim- 
ination against any employee because of Union affiliation 
or activity. 

B. It is agreed that an employee of the Company upon 
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being elected to office in the Union where his entire time is 
required shall be considered on leave of absence for two 
one year terms, and upon expiration of his term of office 
in the Union shall be reinstated in a similar position as that 
held when granted leave of absence. 


Section IV 

A. No clerk shall work on the following holidays: New 
Year’s Day, Decoration Day, Independence Day, Labor 
Day, Thanksgiving Day, Christmas Day, or on days legally 
celebrated in lieu thereof and any additional holiday pro- 
claimed by the President of the United States or Act of 
Congress, commemorating the victory of the allied powers 
over Japan and Germany, or either of them. 

Female employees, if called to work, shall work a mini- 
mum work day of four (4) hours on the fifth (5th) day 
during a holiday week. 

B. During the weeks in which holidays occur, regular full 
time employees shall receive time and one-half (14%) their 
regular rate of pay after thirty-two (32) hours actually 
worked. In addition, employees shall receive eight (8) 
hours’ pay for such holidays. 


Section V 


A. The basic work week for male and female employees 
shall be forty (40) hours to be worked in five (5) days. 

It is agreed that during the life of this agreement, there 
shall be no charge in the basic work week as specified above 
by the Company without first obtaining the approval of 
the Union. 


B. Employees will be paid time and one-half (112) their 
regular rate of pay for work in excess of forty (40) hours 
per week. 

C. Male employees, except night stockers, as set forth in 
Section V, paragraph I below, will be paid time and one 
half (114) their regular rate of pay for work in excess of 
ten (10) hours per day. This provision shall become effec- 
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tive December 20, 1954, and there shall be no retroactivity 
on this provision. 

D. Time and one half (11%) shall be paid on the weekly 
basis or daily basis, whichever is greater, but in no case on 
both. 

E. No regular full-time female employee in the State of 
Indiana shall be required to work more than eight (8) 
hours per day, except in case of emergency or in case of 
opening new or remodeled stores. It is recognized that in 
the State of Illinois, female employees are restricted to 
eight (8) hours per day by State Law. 

F. Regular clerks required to report to work on any day 
shall receive a minimum of four (4) hours’ work. 

G. Work performed on Sunday from 7:00 A.M. to 12:00 
P.M. midnight shall be compensated at the rate of time and 
one-half (114) the regular rate of pay. 

H. All employees shall receive an hour for lunch during 
each eight (8) hour shift. 

I. Any employees on night jobs starting work between 
the hours of 7:00 P.M. and 7:00 A.M. shall receive premium 
pay of ten cents (10¢) per hour in addition to his or her 
regular hourly rate of pay. 

J. Full time employees shall receive one (1) fifteen (15) 
minute rest period without loss of pay for each four (4) 
hours worked in any one (1) work day. Part-time employ- 
ees working as checkers shall receive one (1) fifteen (15) 
minute rest period without loss of pay for each four (4) 
hours worked in any one (1) work day. 

K. Employees shall not work a split shift. 

L. Any uniform deemed necessary by the Employer for 
its employees shall be furnished and laundered at the ex- 
pense of the Employer. 


Section VI 


A. A regular clerk is defined for purposes of this wage 
schedule as one who is regularly employed twenty-six (26) 
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hours or more per week and shall be paid for the number of 
hours worked on the basis of the following schedule of 
minimum rates: 


Male Weekly Hourly 
0 to 6 months in industry.......... $48.00 $1.20 
6 months to 1 year in industry 1.29 
1 year to 18 months in industry 55. 1.375 
18 to 24 months in industry , 1.50 
After 24 months in industry c 1.675 
Female 
0 to 6 months in industry 5.i 1.14 
6 months to 1 year in industry ! 1.21 
1 year to 18 months in industry 52. 1.30 
18 to 24 months in industry 57. 1.425 
After 24 months in industry : 1.55 


B. A part-time clerk is defined for the purposes of this 
contract as one who is regularly employed less than twenty- 
six (26) hours per week and shall be paid according to the 


following schedule of minimum wages. 


Part Time 

Male and Female Weekly Hourly 
0 to 3 months in industry .......... $ $ .95 
3 to 6 months in industry 98 
6 months to 1 year in industry 1.07 
After 1 year in industry 1.15 


C. “Assistant Manager 2.11 
**Produce Department Head 82.50 2.06 
***Cashier-Bookkeeper 1.675 


* An Assistant Manager is defined as one who assists the Manager in super- 
vising the operation of the store. 

** A Produce Department Head is defined as one who supervises the opera- 
tion of the Produce Department under the direction of the Store Manager. 

*** A Cashier-Bookkeeper shall be defined for purposes of this contract as an 
employee who is appointed and trained by the Employer to handle the cash and 
the necessary reports to the General Office and such other work as required in 
Super Markets. 
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D. The above classifications in Section VI, (C) are ap- 
pointed by field supervision. Nothing in this clause shall 
foreclose the right of the Union to present a grievance in 
regard to these sub-sections. 


E. Employees presently receiving, or who may hereafter 
receive in excess of the above pay schedules shall not have 
their pay decreased because of provisions of this contract. 


F. Definition of ‘‘Service in industry’’: 

1) Proven comparable experience shown on application 
for employment shall be the basis for determination 
of new employee’s rate of pay. 

R.C.1.A. Union Card showing experience in the 
industry within 5 years prior to date of application 
will be recognized as initial proof of experience. 


Claims for rate adjustment based on previous serv- 
ice ‘‘in the industry’’ must be filed in writing within 
ninety (90) days from date of employment, other- 
wise the employee forfeits any claim under this 
provision. 


G. It is agreed that when an employee is advanced from 
part-time to regular classification, that the total hours of 
part-time employment shall be divided by the basic work 
week to establish the full-time rate of pay. 


Secrion VII 


A. Seniority shall prevail among employees in each store 
and shall apply to part-time and regular employees. Ability 
being equal, the last employee hired shall be the first em- 
ployee laid off. Earned vacations shall be granted in accord- 
ance with length of service. In the event of transfer, it is 
agreed that store seniority shall prevail. Any employee so 
transferred shall retain the seniority previously accumu- 
lated. 


B. In the event of store closing, the Company shall trans- 
fer employees with five (5) years or more continuous full 
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time service to other stores determined by the Company, 
providing such transfers are consistent with the needs of 
the business. 

C. No employee shall acquire any seniority rights until 
he has been employed by the Company for at least thirty 
(3C) days, provided that after thirty (30) days’ employ- 
ment, the seniority beginning date shall revert to the last 
date of hire. 


D. Applications for leave of absence must be in writing 
and directed to the attention of the Personnel Department. 
When granted leave of absence, not to exceed ninety (90) 
days, within any one (1) year of employment, employees 
will be reinstated without loss of seniority. 


E. No employee shall be discharged because of absence 
resulting from proven illness not to exceed thirty (30) days, 
provided the employee has been employed ninety (90) days 
or more prior to the first day of absence due to illness. The 
employee must be able to pass a physical examination upon 
return to work if requested. 


Section VIII 


A. All full-time employees who have been in the continu- 
ous employment of the Company for one (1) year or more 
shall receive one (1) week’s vacation with their current 
weekly base pay. 

B. All full-time employees who have been in the continu- 
ous employment of the Company for two (2) years or more 
shall be granted two (2) weeks’ vacation with their current 
weekly base pay. 

C. If a holiday occurs during an employee’s vacation, he 
or she shall be paid an additional day’s pay or receive an 
extra day off in addition to the vacation pay. 


D. The Employer agrees to cover all employees under the 
unemployment compensation act or agrees to pay an em- 
ployee one (1) week’s pay upon dismissal because of an 
over-supply of help. 


187 


E. Should a regular employee be temporarily transferred 
from their regularly assigned store to another store and 
such transfer results in additional transportation expense, 
the employee will be reimbursed by the Employer for such 
additional transportation expense. 


F'. It is agreed that no regular full-time employee shall 
have his basic work week reduced for the purpose of evading 
vacation provisions established herein for regular full-time 
employees. 

Secrion IX 

A. Employees shall, after thirty (30) days of employ- 
ment, become members of the Union and shall maintain 
membership in good standing as a condition of employment. 
The Employer may secure new employees from any source 
whatsoever. During the first thirty (30) days of employ- 
ment, a new employee shall be in a trial basis and may be 
discharged at the discretion of the Employer. All employees 
as defined in this agreement must present themselves at the 
Union Office between the 31st and 40th day after employ- 
ment for the purpose of joining the Union. 


B. The Employer shall pay said person so employed 
during the period said person is not a member of the Union 
at the regular Union wage provided for in this agreement 
and shall in all other respects require said person to work 
under and live up to all Union rules and regulations. 


C. It is agreed that only those employees affiliated with 
the Union or those employees in a supervisory or executive 
capacity employed by the Company shall be permitted to 
perform work ordinarily performed by such employees. 


Section X 


The Employer agrees to permit an authorized repre- 
sentative or officer of the Union to have access to the store 
at all hours when said stores are open for business for the 
purpose of communicating with the employees employed 
therein, but such representatives or officers shall not un- 
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necessarily interfere with the duties of said members or the 
business of the Employer. 


Section XI 


A. The properly accredited officers or representatives of 
both parties to this agreement shall be authorized to settle 
any dispute arising out of the terms, application or inter- 
pretation of this agreement. Complaints arising out of the 
terms, application or interpretation of this agreement must 
be submitted in writing by the Union to the Employer within 
ten (10) days of the date of the grievance or the claim is 
nullified. 


In the event of a dispute or grievance arising between 
the Employer and the employee relative to wages, hours, 
or conditions of employment, under the terms of this agree- 
ment, such dispute shall be in the first instance settled, if 
possible, by representatives of the Employer and the Union. 
The Union agrees to submit such dispute or grievance in 
writing to the Labor Relations Director or an officer of the 
Employer. An investigation will be made by said represent- 
ative of the Employer, and a report given to the Union not 
later than five (5) days after receipt of said letter. In the 
event of failure to adjust such dispute or grievances, said 
parties agree to submit same to Arbitration. 


When arbitration is necessary, either party may demand 
same upon five (5) days’ notice in writing, naming one per- 
son to act in his behalf on said Arbitration Board. The 
other party shall within five (5) days after receipt of letter, 
name one person to act in his behalf on said Arbitration 
Board. The said two persons shall select within five (5) 
days a third disinterested party to act on said Arbitration 
Board. In the event the first two Arbitrators cannot agree 
upon the third Arbitrator within five (5) days following 
their appointment, either the Union or the Employer may 
request the Federal Mediation and Conciliation Service to 
assign a commissioner of conciliation to act as a third Arbi- 
trator. The decision of the majority of the Arbitration 
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Board shall be final and binding on both the Employer and 
the Union. 


Expenses incurred in connection with the third Arbitrator 
shall be shared equally by the Union and the Employer. 


B. It is agreed between the parties hereto that there shall 
be no strikes, cessation of work, picketing, boycott or lock- 
outs pending the final decision of any dispute submitted to 
Arbitration, in accordance with the provisions of this con- 
tract. 


Section XII 

A. The Union Store Card may be displayed in all places 
where members of the Union are employed. The Store Card 
shall not be removed in case of a dispute unless the dispute 
is taken up with proper officials of the Company first. 

B. The Union shall use its best efforts as a labor organi- 
zation to enhance the interests of the Employers as an em- 
ployer of Union labor. 

C. Members of the Union may wear their Union buttons 
when on duty. 

Section XIII 

No employee shall be discharged without good and suffi- 
cient cause. Dishonesty, incompetency, drunkenness, inci- 
vility shall be considered sufficient cause for dismissal. 


Section XIV 


Nothing contained in this agreement is intended to violate 
any Federal Law, rule or regulation made pursuant thereto. 
If any part of this agreement is construed to be in such vio- 
lation, then that part shall be made null and void and the 
parties agree that they will within thirty (30) days begin 
negotiations to replace said void part with a valid provision. 


Secrion XV 


This contract shall be effective, except as otherwise pro- 
vided, from November 22, 1954 through November 25th, 


190 


1956, at which time it shall automatically renew itself from 
year to year, provided, however, that either party may give 
to the other party not less than sixty (60) days’ notice in 
writing prior to the expiration date or to annual renewal 
date of its intention to change or terminate said contract 
and provided further that either party upon notice in writ- 
ing sixty (60) days prior to November 21, 1955, may open 
this agreement as of such date for negotiation of wage 
rates only as specified in Article VI. 


Union: 

Retail Clerks International 

Association, Local 1550 
Vicror R. Reysa 
Sec.-Treas. 


EMPLOYER: 

The Great Atlantic & Pacific Tea Company 
A. L. LaFonp 
C. A. SchumMMaT 
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General Counsel’s Exhibit No. 17 


THE GREAT ATLANTIC & PACIFIC TEA COMPANY 
Middle Western Division—Chicago Office 
2622 N. Pulaski Road 
Chicago 39, Illinois 
Mr. V. R. Reysa, Secretary-Treasurer Dee. 27, 1954 
R.C.LA. Local 1550 


114 S. Canal Street 
Chicago, IIl. 


Dear Mr. Reysa: 

This will acknowledge Mr. Arend’s letter dated December 
22nd regarding Section 2-B of the Grocery Clerks Contract. 

The correct wording of Section 2-B should read as fol- 
lows: 

“The term ‘employees’ as used in this agreement shall 
include all employees working eleven (11) hours or more 
per week in retail stores of the Company who are actively 
engaged in the handling or selling of merchandise except 
those employees in the Meat Department and one (1) store 
manager per store.’’ 

I hope that with this letter you can sign the contracts as 
submitted to you. 

Yours very truly, 
A. L. LaFonrp 
Labor Relations Representative 
ALLF :EK Middle Western Division 


General Counsel's Exhibit No. 19-B 


This rider is attached to, and shall be considered part of, 
Wage and Hour Agreement effective November 21, 1955. 


Only those members of the Association referred to as the 
Company in this Agreement, who presently, or will here- 
after, employ members of the Union Locals specified in this 
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Agreement, will be bound by this Agreement. It shall not 
apply to those members of the Association (Company) who 
do not employ clerks as designated in this Agreement. 


General Counsel's Exhibit No. 23-A 


October 22, 19: 
Mr. M. H. Saunders 
Kroger Company 
35 East 7th Street 
Cincinnati 1, Ohio 


Dear Mr. Saunders: 

The second negotiating meeting on the Food Clerks In- 
dustry Contract will be held at the Hamilton Hotel, 20 So. 
Dearborn St., in the Flemish Room, 3rd floor at 1:00 P.M. 
October 28th, 1957. 

Trust you can be present. 

Very truly yours, 
E. O. Jercnow 
Secretary-Treasurer 
EKOJ/imh 


OEIU #28 
ec—L. C. CARROLL 


Kroger Company 
8235 So. Vincennes 
Chicago, Illinois 
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October 30, 1957 


Mr. M. H. Saunders 
Kroger Company 
35 East 7th Street 
Cincinnati, Ohio 


Dear Mr. Saunders: 


The next meeting for negotiations on the Food Clerks 
Industry Contract will be held at the Palmer House, State 
& Monroe, November 7, 1957 at 9:00 AM. 


Please look on bulletin board for room in which the meet- 
ing will be held. 


Very truly yours, 


E. O. JercHow 
Secretary-Treasurer 

EOJ/Imh 
OEIU #28 
ec—L. C. CaRRoLL 

Kroger Company 

8235 So. Vincennes 

Chicago, Illinois 
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General Council Exhibit No. 23-C 
November 12, 1957 


Mr. M. H. Saunders 
Kroger Company 
35 East 7th Street 
Cincinnati, Ohio 


Dear Mr. Saunders: 


The next meeting for negotiations on the Food Clerks 
Industry Contract will be at the Hotel Sherman, Clark & 
Randolph Streets, Monday, November 18th, 1957 at 1:00 
P.M. 


Meeting will be held in ‘‘Parlors K-J’’. 
Very truly yours, 
E. O. JercHow 
Secretary-Treasurer 
EOJ/lmh 


OEIU #28 
ce—L. C. CaRgotL 


Kroger Company 
8235 So. Vincennes 
Chicago, Ilinois 
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November 22, 1957 


Mr. M. H. Saunders 
Kroger Company 
35 East 7th Street 
Cincinnati, Ohio 


Dear Mr. Saunders: 


Meeting for negotiations on the Food Clerks Industry 
Contract will be held Tuesday, December 3, 1957—9:30 
A.M. at the Conrad Hilton Hotel, Room-4, 3rd floor. 


Very truly yours, 
EK. O. Jercnhow 
Secretary-Treasurer 
KOJ/Imh 


OEIU #28 
ce—L. C. CarRoLu 


Kroger Company 
8235 So. Vincennes 
Chicago, Illinois 
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General Counsel's Exhibit No. 23-E 
December 9, 1957 


Mr. M. H. Saunders 
Kroger Company 
35 East 7th Street 
Cincinnati, Ohio 


Dear Mr. Saunders: 


Our next negotiation meeting on the Food Clerks Indus- 
try Contract has been set for Thursday, December 12th, 
1957—9:00 A.M. at the Morrison Hotel, 79 W. Madison, 
Parlor-F. 


We trust it will be possible for you to attend this meeting. 
Very truly yours, 


E. O. JercHow 
Secretary-Treasurer 
EOJ/Imh 
OEIU #28 
ec—L. C. Carroll 


Kroger Company 
8235 So. Vincennes 
Chicago, Illinois 
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General Counsel’s Exhibit No. 24 


October 6, 1961 


Mr. M. H. Saunders 
Kroger Company 
35 East 7th Street 
Cincinnati, Ohio 


Dear Sir: 


Enclosed is a copy of the proposed changes in the present 
Food Clerks Contract for the Chicago area. Copies are 
being sent to the other Food Operators who are parties to 
the Agreement. 


We hope that we can arrange an early meeting for the 
coming negotiations. 


Very truly yours, 


James W. Tarvum, JR. 
Secretary-Treasurer 
JWT/Imh 
OEIU #28 
ec—William Alderman 
Kroger Company 
8236 S. Vincennes 
Chicago, Illinois 
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General Counsel’s Exhibit No. 25 


FoLLowWING 1s THE ProposaL or THE Reta Crerxs Union 


Li? 


Curcaco Councw Disrricr ror THE NEGOTIATIONS 
oF THE YEaR 1961 


PREAMBLE: 


The preamble be changed to read as follows: 
‘This Agreement, mutually entered into this 
, by and between Retail Clerks Union Local 
, chartered by the Reram Crerxs [xrerNaTionaL 
Association, AFL-CIO, as party of the first part, and 
hereinafter, referred to as the Union, and the 
or it’s successors, lessees, and assigns, as party of the 
second part, and hereinafter, referred to as the Company. 


SUCCESSOR CLAUSE 


Provisions of this Agreement shall apply to all depart- 
ments leased or sub-leased to others. 


Partnership Dissolution—In cases of dissolution of a 
partnership, the remaining partner shall be expressly 
obligated to carry out the terms of this Agreement, re- 
gardless of whether or not he was signatory to the origi- 
nal Agreement. 


New Owner—This Agreement shall be binding upon the 
successors and assigns of the parties hereto. In the event 
of bonafide sale or transfer of any store covered by this 
Agreement during the term hereof, the Employer shall 
give advance notice to the new owner or such transferee, 
of the obligation of this Agreement and shall, as a con- 
dition of such sale or transfer, require the new owner 
to become a party hereto. The former owner shall be 
responsible for any and all monetary benefits that em- 
ployees have accumulated under this Agreement to the 
date of sale or transfer. Seniority of employees shall 
not be broken by such sale or transfer. 
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2. CovERAGE: Section II 


The eleven (11) hour exclusion language be deleted from 
the contract. 


3. Ho ipays: Section IV 


The following days shall be recognized and observed by 
the Employer as Holidays: No clerk shall be required to 
work on holiday. 


New Year’s Day 
Washington’s Birthday 
Memorial Day 
Independence Day 
Labor Day 
Thanksgiving Day 
Christmas Day 
Employee Birthday 


Any other day observed by the Employer and on which 
the store is closed to the public shall be a holiday. 


All employees shall be paid for the above holidays as 
follows: 


Full-time employees—Eight (8) hours straight time 
pay. 

Part-time employees—Pay for the number of hours, 
a sum which shall not be less than five (5) per cent 
of the employees total earnings during the four (4) 
calendar weeks preceding the holiday. 


Holiday work shall be considered as premium work and 
paid for at two (2) times the employee’s regular rate 
of pay in addition to the employee’s regular holiday pay 
as provided for herein. 


Notwithstanding the definition of a workweek as con- 
tained in this Agreement, thirty-two (32) hours, con- 
sisting of four (4) eight (8) hour days within the cal- 
endar week exclusive of the holiday, shall constitute a 


basic workweek in any week which a holiday occurs. 
Work in excess thereof shall be overtime and paid for 
as such. 


Worxinc Hours anp OverRTIME—SECTION V 


Delete present A, B, C, D, E and F, to be replaced with 
the following language: 


A. The basic straight time work-week shall consist of 
forty (40) hours to be worked in five (5) eight (8) hour days 
within the calendar week. Monday through Saturday. 


B. The basic straight time workday shall consist of eight 
(8) hours, to be worked within nine (9) consecutive hours 
with one (1) uninterrupted hour off for a meal period at 
approximately the middle of the day. 


Overtime is defined as work in excess of the straight time 
workday and/or workweeks described above. Overtime work 
shall be paid for at one and one-half (142) time employee’s 
regular hourly rate of pay. 


C. Employees shall be guaranteed work for a full work- 
day as defined in the Agreement, or pay in lieu thereof, on 
each day that they report to and remain available for work 
as scheduled by the Employer, provided however, that part- 
time employees shall be guaranteed work as scheduled, or 
pay in lieu thereof, but in no case less than four (4) hours. 


D. Any time worked on Sunday or holidays shall be con- 
sidered as premium work and shall be paid for at two times 
the employees regular hourly rate of pay. 


1. Sunday or holiday work shall not be required of em- 
ployees. It shall be voluntary. 


. It is agreed that Sunday and holiday work shall be 
made available in the first place, to the regular full- 
time employees and to part-time employees on a 
seniority basis before the company can hire new em- 
ployees for Sunday work or holiday work. 
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I. The Sunday and holiday premium shall in no instance 
he offset against any weekly overtime which may be due 
under subparagraphs ‘‘A’’ and ‘‘B’’ of this Article, be- 
cause of the fact that the employee worked over forty (40) 
hours in a normal work week and thirty two (32) hours in a 
holiday week. The Sunday premium shall not be averaged 
into the employee’s straight time rate of pay for the pur- 
pose of determining the rate upon which daily or weekly 
overtime is based in any workweek under this Article. 


Paragraph ‘*G"’; Eliminate ‘7:00 A.M.’’ and substitute 
12:00 A.M. Add at the end of the paragraph, ‘‘ Any work 
performed after 6:00 P.M., shall be at the rate of time 
and one-half (114). 

Paragraph ‘‘1’’; Premium pay to be increased to .25¢. 
Paragraph **N’’: Work Schedules shall not be changed 
without the consent of the employee. 

Paragraph ‘*O"’; Part-time employees will be scheduled 
a minimum of twenty (20) hours of work in the workweek, 
provided there is work available and the employee is 
available for those hours. 


Wacrs:—Set under ‘EXHIBIT ‘‘A’’, Wage Schedules. 


Secrion VII 


Senrority AND LEAVE OF ABSENCE 
A and B of present contract eliminated. 


A. Except as provided in this subdivision, there shall be 
no temporary lay-offs or part-time work for regular full- 
time employees for the duration of this Agreement. In the 
event that a reduction in the working force is necessary the 
Employer may reduce the working force if warranted by 
business conditions after consulting with the Union in ac- 
cordance with the following procedure. 


Part-time employees shall be laid off next in the order of 
their seniority among part-time employees. In the event 
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that a further reduction is necessary, predicated on pre- 
vailing business conditions, regular full-time employees 
shall be laid off in accordance with length of continuous 
employment with the Employer. The lay-off shall be made 
so that the employee with the longest period of employment 
with the Employer shall be the last laid off. Recall to work 
shall be governed by the same principle of seniority. 


Seniority for all employees shall be area wide. 


Part-time employees shall be scheduled for available 
hours in accordance with seniority. 


The Union shall have the right to designate a steward 
and Stewards designated by the Union, shall have top sen- 
iority with respect to lay-offs or transfer in his or her 
respective Store. 


B. Prerer—ENcE FoR Fuutu-Time Work: 


Regular part-time employees with six (6) months employ- 
ment shall be given consideration for full-time employment, 


in accordance with seniority, as defined in Paragraph ‘‘A”’ 
above whenever a full-time vacancy occurs, provided they 
are available at the time the work is available. 


Transfers:— The employer may transfer employees to 
meet the necessities of the business, as long as in so doing 
he does not exceed the transportation and/or time limits set 
forth below. Reasonable tolerance of these time limits shall 
be allowed for temporary transfers such as, but not limited 
to, vacation relief and store openings. When the transfer 
of an employee becomes necessary, due to slackening of 
business, the Employer shall not require said employee to 
travel one way more than one (1) hour by public transpor- 
tation, or forty-five (45) minutes by other means of trans- 
portation, or a maximum of 15 miles between his place of 
residence and the new location. Transfers can only be made, 
from one city to another, or from one location to another, 
or from the jurisdiction of one Union to the jurisdiction of 
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another, if it is mutually agreeable to the Union, the Em- 
ployee and the Company. 


Inter-Union Transfer-Seniority: When an employee is 
transferred from the jurisdiction of one Union to the juris- 
diction of another within Metropolitan Chicago Area, at 
the request of the Employer, such employee shall carry with 
him all seniority acquired while in the employ of the Em- 
ployer within the jurisdiction of the Retail Clerks Unions in 
Metropolitan Chicago Area. 


Promotions: Promotions shall be made in accordance to 
the principal of seniority. Reasonable opportunity to prove 
qualification. 


Paragraph ‘‘E”’: To read, ‘‘All time lost from employ- 
ment because of reasonable absence from work, through 
sickness or other emergency shall be considered as time 
worked for the purpose of determining the length of em- 
ployment. 


Vacation—Section VIII 


A. All regular employees with one (1) year of employ- 
ment with the Employer will be entitled to one (1) week’s 
vacation at their average earnings for the preceding year, 
or presently weekly pay, whichever is greater. 


B. All regular employees with two (2) years of employ- 
ment with the Employer, will be entitled to two (2) weeks of 
vacation at their average earnings for the preceding year, 
or present weekly pay, whichever is greater. 


C. All regular employees with five (5) years of employ- 
ment with the Employer will be entitled to three (3) week’s 
vacation at their average earnings for the preceding year, 
or present weekly pay, whichever is greater. 

D. All regular employees with ten (10) years of employ- 
ment with the Employer will be entitled to four (4) week’s 
vacation with pay based on their average earnings for the 
preceding year, or present weekly pay, whichever is greater. 
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Part-time employees vacation pay shall be based on the 
attained rate of pay of the employee at the time the vacation 
is taken times the average number of hours worked weekly 
during the anniversary year of the employee. 


All vacations shall be granted on the basis of seniority. 
The senior employee shall have first preference to dates to 
take vacations. 


Insert the following: ‘‘Upon termination of employment 
after six (6) months employment, the employee shall be paid 
whatever vacation pay is then due, prorated on the basis 
of the number of months employed; except, that this pro- 
vision shall not apply to employees terminated from their 
employment for reason of theft or who resign without giving 
the Employer notice of such intention to resign two (2) 
weeks prior to such date of resignation but if called into 
service or other emergency he or she shall be entitled to 
their vacation pay. If an employee requests a week’s vaca- 
tion on January 1st and is due to complete the service nec- 
essary for an additional week later in the year, he may take 
the first week early or wait to take both weeks at the same 
time. 


Union Access To StorEsS—SEcTIoN X 
This Section to read: 


Union Representatives shall have the right to visit stores 
and all work areas therein at any time that employees are 
working on the premises. 


GRIEVANCE AND ARBITRATION—SECTION XI 


Paragraph ‘‘A’’—change the time limit from ten (10) 
days to thirty (30) days. 

Paragraph ‘‘B’’—Add the following paragraph: 

Notwithstanding the above, it shall not be a violation of 
this Agreement, nor shall any employee be discriminated 
against for refusing to cross a picket line at the Employer’s 
premises, or perform work therein, when such picket line 


has been established by a Labor Union affiliated with a 
recognized Central Labor Body chartered by the AFL-CIO 
in the area covered by this agreement. 


Section XIII 


Delete the last sentence of the present contract from 
‘Dishonesty, etc.’’ 


Section XIV 


Pregnancy Leave: Add language to permit an additional 
ninety (90) day leave of absence after the first leave is 
terminated. 


Funeral Leave: Change the word ‘‘full time Employees’”’ 
to read ‘All Employees’’. 

Part-time employee’s pay for funeral leave shall be based 
upon the average earnings for the week. 


Section XV 
Jury Service: Change the word ‘‘full-time’’ to read ‘ All 
Employees’’. 


Cuerks Work CiauseE—Section XVI 


All work and services connected with, or incidental to, the 
operation of the Employer’s retail establishment, including 
handling or selling of all merchandise shall be performed 
only by employees within the bargaining unit as defined in 
this Agreement, except supervisory functions as defined in 
Section 2 (II) of the Labor Management Relations Act of 
1947, as amended, and such work as may be exclusively and 
wholly performed within a single and separate meat de- 
partment location of the retail establishment in the prep- 
aration and sale of meats, poultry, fish and seafood prod- 
ucts, either fresh, frozen, chilled or smoked. 


It is agreed between the parties that in order to secure 
proper enforcement of the terms of (Work Clause Section) 
hereof, the adjustment board and/or arbitrator shall have 
authority to award damages for breach of contract when it 
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is found that persons not permitted to do so by the terms of 
this (Work Clause Section) are performing or have per- 
formed work connected with or incidental to the handling or 
selling of merchandise offered for sale in the Employer’s 
retail establishment. It is further agreed for such purpose 
that the reasonable measure of minimum damages for any 
one such breach is the sum of $50.00, provided that the ad- 
justment board and/or the arbitrator may determine the 
actual damages suffered in any case on the basis of the 
number of hours of such work found to have been per- 
formed in breach of contract, and thereupon make an award 
of damages accordingly. Finally, it is agreed for the afore- 
said purpose, notwithstanding any other terms of this con- 
tract, that the losing party shall pay all costs of arbitration 
in any case wherein it is found that a breach of contract of 
the type referred to in this (Work Clause Section) has 
occurred. 


Further study should be made to strengthen the present 
Clerks Work Clause. 
Heatto & WetrareE—SEctTIoN XVII 
The clause should be rewritten to include the following 
conditions : 


a. All employees averaging sixty-five (65) Hours or 
more per month shall be covered. 


b. Employees who become ill shall continue to be cov- 
ered and the Employer shall pay the premiums on these 
employees. 


ce. When an employee has become eligible for Health 
and Welfare, he shall remain eligible as long as he is 
an employee of the company, and the company shall 
continue to make regular payments to the plan. 


d. Continuation of premium while member is off on a 
disability from 1 to 3 months. 


Once an employee becomes insured he would remain 
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insured as long as he continues in the employ of this 
Employer. 

e. Employees insured by the Trust that change to 
Employers that are participating in the Trust would 
be covered immediately and the Employer would pay 
the premiums immediately. 

f. Coverage on dependents would be from date of 
birth to age 21, or age 23, if living in the same house- 
hold and dependent on the parents for means of sup- 
port or while attending school at home or being boarded. 

g. Premiums for persons reaching age 65 with ten 
years service will receive a paid-up life insurance and 
welfare benefits for himself and his spouse. 

h. Dental Care. (Company to pay for the additional 
benefits to provide this benefit. 


Sick Leave: 


Each employee shall be entitled to a one-half day paid 
sick leave for cach month of continuous employment. Part- 


time employees shall receive prorated holiday pay based 
upon their average earnings for the week. Holidays not 
used shall accumulate up to thirty (30) work days. 


New Sections 

Pension PLan: Suggested International language: 

Effective , the Employer agrees to make 
a contribution of 10¢ per hour on all straight time hours 
worked by all employees covered by this Agreement. Such 
contributions shall be made to a self-administered Pension 
Trust Fund to be trusteed and administered in accordance 
with existing law and in accordance with a Pension Plan 
and a Trust Agreement to be negotiated between and exe- 
cuted by the parties hereto. Said contributions shall be for 
the sole purpose of providing pensions for eligible em- 
ployees as defined in such Pension Plan. It is agreed that 
said Pension Plan in its entirety shall be completed and 
become operative not later than 
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Cueck OFF PRovIsIoN : 

The Employer agrees to deduct union dues, initiation fees, 
and assessments from the wages of employees in the bar- 
gaining unit who provide the Employer with a voluntary 
written authorization which shall not be irrevocable for a 
period of more than one year, or beyond the termination 
date of this Agreement, whichever occurs sooner. Such de- 
ductions will be made by the Employer from the wages of 
employees for the last pay period of each calendar month 
and will be transmitted to the Union by the 
the following month. 


In the event no wages are then due the employee, or, are 
insufficient to cover the required deduction, the deduction 
for such month shall nevertheless be made from the first 
wages of adequate amount next due the employee and there- 
upon transmitted to the Union. 


CHANGES IN THE Work Force: 


Before the introduction of any labor-saving equipment 
and/or modification of merchandising practices, or before 
any reduction in labor force which alters downward the 
theretofore known ratio between direct selling cost and 
gross volume at the store level, the Employer shall give 
reasonable notice of the contemplated changes to the Union, 
after which the parties shall meet and negotiate over any 
reduction in the labor force, new job classifications and 
wage rates, or other conditions of employment which may be 
affected by the proposed changes. The Employer shall make 
available to the Union any and all information necessary 
for a constructive and intelligent discussion of these matters. 


SEVERANCE Pay: 


The Employer agrees to pay into a Trust Fund, five (5) 
cents per hour for each hour of work, based upon the 
straight-time hour of each employee in order to establish 
a Severance Pay Plan for employees laid off due to business 
conditions. 
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EXHIBIT ‘‘A’”’ 
WAGES 


All employees shall be paid the following hourly wage 
scale in accordance to their classifications and experience 
in industry. Wages are based on a five (5) day, forty (40) 
hour workweek. 


Thirty-five (35) cents per hour increase across the board. 


Per Hr. Female Per Hr, 
$2,125 $ 82.50 

After 6 Months ........ 3 2.215 85.50 

After 12 Months ....... poasestass a 2.30 87.00 

After 18 Months Ldsgitsaduaaineoths K 2.475 94.00 

After 24 Months 107.00 2.675 100.00 


BOOKKEEPERS, CASHIERS & 

HEAD DAIRY CLERKS: 

Head Bakery Clerk .......... 104.50 

$12,000 Store Volume to $20,000.... 110.00 
20,000 Store Volume to 30,000.... 115.00 
30,000 Store Volume to 40,000.... 120.00 
40,000 Store Volume to 50,000.... 125.00 
50,000 up oie 135.00 


HEAD GROCERY, HEAD 

PRODUCE CLERKS, HEAD 

NIGHT STOCKER: 

#12,000 Store Volume to $20,000... 120.00 3.0000 
20,000 Store Volume to 30,000.... 125.00 3.1250 
30,000 Store Volume to 40,000... 130,00 3.2500 
40,000 Store Volume to 50,000.... 135.00 3.3750 
50,000 up ocecccceeeee i 140.00 3.5000 


ASSISTANT MANAGER 

$20,000 Store Volume to $20,000... 125.00 3.1250 
20,000 Store Volume to 30,000.... 130.00 3.2500 
30,000 Store Volume to 40,000.... 135.00 3.3750 


40,000 Store Volume to 50,000.... 140.00 3.5000 
3.6250 


PREVIOUS EXPERIENCE: 


1. Previous proven comparable experience in food stores 
during the eight (S) years immediately prior to employ- 
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ment shall be the basis for determining employee’s rate 
of pay. 


2. Previous experience must be stated at time of em- 
ployment and shown on application for employment, other- 
wise, the employee forfeits any claim under this provision. 


No employee shall suffer a reduction in. wages as a result 
of the terms of this Agreement. 


*The Employer shall be required to have employees in 
the above classification in all stores if the gross volume of 
the store is $12,000.00 or more per week. 


Employees shall perform any work that is generally per- 
formed by members of the bargaining unit, which the man- 
ager of the store or District Manager may direct with the 
understanding that when an employee is assigned to a job 
with a lesser rate he will be entitled to his regular rate of 
pay, unless due to a decrease of work he has been regularly 
assigned to a lower rated job and desires to retain such 
job rather than accept a layoff. When an employee is 
transferred to a higher rated job, he shall receive the 
higher rate for all time worked on the higher rated job. 


Promotion to higher paid jobs or better jobs with equal 
pay will be based primarily on merit and qualification to 
perform work. The employee having the greatest seniority 
will receive preference. 


EM/re 
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General Counsel's Exhibit No. 26 


October 18, 1961 
Mr. M. H. Saunders 
Kroger Company 
35 East 7th Street 
Cincinnati, Ohio 


Dear Sir: 


Your Company is hereby notified that a meeting has 
been scheduled for Thursday, October 26, 1961, for the pur- 
pose of negotiating the Chicago Metropolitan Area Grocery 
Food Contract between your company and the Retail Clerks 
Union, AFL-CIO. 


This meeting will be held at 10:00 A.M. in the Bel-Air 
Room, Hilton Hotel, Chicago. 


We hope to see you or a representative of your Company 
at this meeting. 


Sincerely yours, 


James W. Tatum, Jn. 
Secretary-Treasurer 
JIWT/lmh 
OEIU #28 
ce: William Alderman 
Kroger Company 
8236 S. Vincennes 
Chicago, Illinois 
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General Counsel’s Exhibit No. 27 
AGREEMENT 


This Agreement, mutually entered into this....day of 
by and between Reram CierKs Union 
, chartered by the Reram Cuerxs IntTEr- 
naTionaL Association, A.F.L.-C.LO., as party of the first 
part, and hereinafter referred to as the Union, and 
or its successors, as party of the second 
part, and hereinafter referred to as the Company. 


Secrion I 

A. It is the intent and purpose of the parties hereto that 
this Agreement will promote and improve industrial rela- 
tionship between the Company and their employees. 


B. The Company recognizes the Union as the sole col- 
lective bargaining agency for all of the employees, as here- 


Section II 


A. The term ‘‘Company”’ as used in this Agreement shall 
refer and relate to retail stores of 


, 


B. The term ‘‘employees’’ as used in this Agreement 
shall include all employees working eleven (11) hours or 
more per week in the retail stores of the Company who 
are actively engaged in the handling or selling of mer- 
chandise, except those employees in the Meat Department 
and Store Managers and other employees defined as super- 
visors by the Labor Management Relations Act of 1947, 
as amended. 


Section ITI 
A. The Company agrees that there shall be no discrimi- 


nation against any employee because of Union affiliation 
or activity. 
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B. It is agreed that an employee of the Company upon 
being elected to office in the Union where his entire time is 
required shall be considered on leave of absence for two 
(2) one year terms, and upon expiration of his term of 
office in the Union shall be reinstated in a similar position 
as that held when granted leave of absence. 


Section IV 


A. No clerk shall work on the following holidays: New 
Year’s Day, Decoration Day, Independence Day, Labor 
Day, Thanksgiving Day, Christmas Day, or on days legally 
celebrated in lieu thereof, and any additional holidays pro- 
claimed by the President of the United States or Act of 
Congress, commemorating the victory of the Allied Powers 
over Japan or Germany, or either of them. 


B. During the weeks in which holidays occur, regular 
full-time employees shall receive time and one-half (174) 
their regular rate of pay after thirty-two (32) hours 
actually worked. In addition, such employees shall receive 


eight (8) hours’ pay for such holidays, provided they work 
their scheduled work day before and their scheduled work 
day after the holiday. 


C. Part-time employees averaging twenty-six (26) hours 
or more per week will be entitled to holiday pay for the 
number of hours normally scheduled to be worked on the 
holiday. The previous four (4) weeks will be used to deter- 
mine the average hours worked, as well as the average 
hours the part-time employee would have worked on the 
day of the holiday. 


D. To be eligible for holiday pay, as set forth above, 
employees must be actively at work during the holiday 
week, 

Section V 


A. The basic work week for regular full-time male em- 
ployees shall be forty (40) hours to be worked in five (5) 
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days. Time worked in excess of nine (9) hours per day, 
except as provided in paragraph G of this Section V, or 
forty (40) hours per week, shall be paid for at the rate of 
one and one-half (114) the employee’s regular straight 
time hourly rate of pay. 

B. The basic work week for regular full-time female 
employees shall be forty (40) hours, to be worked in five 
(5) days. Time worked by females in excess of eight (8) 
hours per day or forty (40) hours per week will be paid 
for at the rate of one and one-half (144) the employee’s 
regular straight time hourly rate of pay. 


C. Time and one-half (134) shall be paid on the weekly 
basis or daily basis, whichever is greater, but in no case 
on both. 

D. Regular clerks required to report to work on any 
day shall receive a minimum of four (4) hours’ work. 
Part-time clerks who are scheduled to report for work 
and do report at the time scheduled, shall receive a mini- 


mum of two (2) hours’ work or two (2) hours’ pay in lieu 
thereof, provided that they are available for two (2) hours’ 
work. 


E. Work performed on Sunday shall be compensated at 
the rate of time and one-half (114) the regular rate of 
pay, except as provided in paragraph G of this Section V. 


F. All employees shall receive an hour for lunch during 
each eight (8) hour shift. The lunch period shall be sched- 
uled approximately in the middle of the employee’s shift. 


G. Any employee on night jobs starting work between 
the hours of 7:00 P.M. and 7:00 A.M. shall receive pre- 
mium pay of ten cents (10c) per hour in addition to his or 
her regular hourly rate of pay. 


H. Employees shall receive one (1) fifteen (15) minute 
rest period without loss of pay for each four (4) hours 
worked in any one (1) work day. The rest periods shall be 
scheduled approximately in the middle of the half shifts. 
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I. Employees shall not work a split shift. 

J. Any uniform deemed necessary by the Company for 
its employees shall be furnished and laundered at the ex- 
pense of the Company, except where dacron or other 
similar type uniforms are furnished to female employees, 
such uniforms shall be laundered by the employee. 


Kk. The Company agrees not to employ or schedule two 
(2) or more part-time employees where it is possible to 
employ or schedule one (1) or more full-time employees. 

I.. The hours for each employee shall be scheduled by 
the Company. A work schedule for all employees shall be 
posted in each store not later than noon Friday of the eur- 
rent week for the following week. 


Section VI 

A. A regular clerk is defined for purposes of this wage 
schedule as one who is regularly employed twenty-six (26) 
hours or more per week and shall be paid for the number 
of hours worked on the basis of the following schedule of 
minimum rates: 


Mate: Effective Effective 
0 — 6 Months 

6 — 12 ee 

12 — 18 

18 — 24 

After 24 


FEMALE: 

0 — 6 Months 

6 — 12 72 
12 — 18 
18 — 24 
After 24 

B. A part-time clerk is defined for purposes of this Con- 
tract as one who is regularly employed less than twenty- 
six (26) hours per week and shall be paid according to 
the following schedule of minimum rates: 
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Part-TimE—Ma.e anp Femate Effective Effective 
0 — 3 Months 
3 pak 6 > 
6 — 12 ? 
After 12 ”? 
Bagger-Carryout—Service 


C. Assistant Manager® 
Produce Dept. Head** 
Cashier-Bookkeeper*** 


D. After one (1) year of service, part-time employees 
will begin accumulating hours and upon completion of 520 
hours worked after one (1) year of service will advance to 
the beginning wage bracket of the ‘‘regular clerks’? wage 
schedule and for each 1040 hours worked thereafter will 
advance to the next highest bracket of the ‘‘regular clerks”’ 
wage schedule. 


EF. Following are the rules for employees moving from 
part-time to regular clerk classifications and vice versa: 


(1) After a part-time employee has worked an average 
of twenty-six (26) or more hours per week for four 
(4) continuous weeks, he shall be classified as a 
regular clerk and be paid accordingly beginning with 
the first week following such four (4+) week period. 


After a regular employee has worked an average of 
less than twenty-six (26) hours per week for four 
(4) continuous weeks, he shall be classified as a part- 
time clerk and be paid accordingly beginning with 
the first week following such four (4) week period. 


* An Assistant Manager is defined as one who assists the Manager in super- 
vising the operation of the store. 

** A Produce Department Head is defined as one who supervises the opera- 
tion of the Produce Department under the direction of the Store Manager. 

*** A Cashier-Bookkeeper shall be defined for purposes of this contract as 
an employee who is appointed and trained by the Employer to handle the cash 
and the necessary reports to the general office and such other work as required 
in super markets. 
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(3) If a part-time clerk is reclassified to the regular clerk 


classification and the Company expects him to work 
regularly twenty-six (26) hours or more per week, 
his rate of pay shall be changed to the proper rate 
in the regular clerk classification immediately. 

If a regular clerk is reclassified to the part-time 
clerk classification and the Company expects him to 
work regularly less than twenty-six (26) hours per 
week, his rate of pay shall be changed to the proper 
rate in the part-time clerk classification immediately. 


F. The above classifications in Section VI (C) are ap- 
pointed by field supervision. Nothing in this clause shall 
foreclose the right of the Union to present a grievance in 
regard to this sub-section. 


G. Employees presently receiving, or who may hereafter 
receive in excess of the above pay schedules shall not have 
their pay decreased because of provisions of this contract. 


H. Definition of ‘‘service in industry’’: 


1. 


Proven comparable experience not terminating more 
than two years prior to the date of application and 
shown on application for employment shall be the 
basis for determination of new employee’s rate of 
pay. Such experience prior to two years before the 
date of application and ending within the two (2) 
year period must be continuous to be counted. 

R.C.1.A. Union card showing experience in the in- 
dustry within two (2) years prior to date of applica- 
tion will be recognized as initial proof of experience. 
Claims for rate adjustments based on previous serv- 
ice “‘in the industry’’ must be filed in writing within 
ninety (90) days from date of employment, other- 
wise the employee forfeits any claim under this pro- 
vision. 


I. It is agreed that when an employee is advanced from 
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part-time to regular classification that the total hours of 
part-time employment shall be divided by the basic work 
week to establish the full-time rate of pay. This paragraph 
applies to Section VI, paragraph E above, but not to Sec- 
tion VI, paragraph D above. 


Section VII 


A. Seniority shall prevail among employees in each store, 
and shall apply to part-time and regular employees. Ability 
being equal, the last employee hired shall be the first em- 
ployee laid off. Earned vacations shall be granted in ac- 
cordance with length of service. In the event of transfer, 
it is agreed that store seniority shall prevail. Any employee 
so transferred shall retain the seniority previously ac- 
cumulated. 

B. In the event of store closing, the Company shall 
transfer employees with five (5) years or more continuous 
full-time service to other stores determined by the Com- 
pany, provided such transfers are consistent with the needs 
of the business. 

C. No employee shall acquire any seniority rights until 
he has been employed by the Company for at least thirty 
(30) days, provided that after thirty (30) days’ employ- 
ment the seniority beginning date shall revert to the last 
date of hire. 


D. Applications for leave of absence must be in writing 
and directed to the attention of the Personnel Department. 
When granted leave of absence, not to exceed ninety (90) 
days, within any one (1) year of employment, employees 
will be reinstated without loss of seniority. 


E. No employee shall be discharged because of absence 
resulting from proven illness not to exceed thirty (30) days, 
provided the employee has been employed ninety (90) days 
or more prior to the first day of absence due to illness. 
The employee must be able to pass a physical examination 
upon return to work if requested. 


Articte VIII 

A. All full-time employees who have been in the con- 
tinuous full-time employment of the Company for one (1) 
year or more shall receive one (1) week’s vacation with 
their current weekly base pay. 

B. All full-time employees who have been in the con- 
tinuous full-time employment of the Company for two (2) 
years or more shall be granted two (2) weeks’ vacation 
with their current weekly base pay. 

C. All full-time employees who have been in the con- 
tinuous full-time employment of the Company for ten (10) 
years or more shall receive three (3) weeks’ vacation with 
their current weekly base pay. 

D. Part-time employees averaging twenty-six (26) hours 
or more per week for the previous year shall receive a 
pro-rata vacation with pay equal to the number of hours 
worked in that year divided by fifty-two (52). 

Pro-rata vacation shall be on the basis of a maximum 
of eighty (80) hours after two (2) years of continuous 
service. 

E. If a holiday occurs during an employee’s vacation, 
he or she shall be paid an additional day’s pay or receive 
an extra day off in addition to the vacation pay. 

F. The Company agrees to cover all employees under 
the Unemployment Compensation Act or agrees to pay an 
employee one (1) week’s pay upon dismissal because of 
an over-supply of help. 


G. Should a regular employee be temporarily trans- 
ferred from their regularly assigned store to another store 
and such transfer results in additional transportation ex- 
pense, the employee will be reimbursed by the Employer 
for such additional transportation expense. 


Section IX 
A. The following shop conditions shall be effective: 


220 


It shall be a condition of employment that all employees 
of the Company covered by this Agreement who are mem- 
bers of the Union in good standing on the execution date 
of this Agreement shall remain members in good standing 
and those who are not members on the execution date of 
this Agreement shall on or after the thirtieth (30th) day 
following the execution date of this Agreement become 
and remain members in good standing in the Union. It 
shall also be a condition of employment that all employees 
covered by this Agreement and hired on or after its execu- 
tion date shall, on or after the thirtieth (30th) day follow- 
ing the beginning of such employment become and remain 
members in good standing in the Union. The Company 
may secure new employees from any source whatsoever. 
During the first thirty (30) days of employment, a new 
employee shall be on a trial basis and may be discharged 
at the discretion of the Company. 


B. The Employer shall pay said person so employed dur- 
ing the period said person is not a member of the Union 
at the regular Union wage provided for in this Agreement. 


Section X 

The Company agrees to permit an authorized repre- 
sentative or officer of the Union to have access to the stores 
at all hours when said stores are open for business for the 
purpose of communicating with the employees employed 
therein but such representatives or officers shall not un- 
necessarily interfere with the duties of said members or 
the business of the Company. 


Section XI 


A. The properly accredited officers or representatives of 
both parties to this Agreement shall be authorized to settle 
any dispute arising out of the terms, application or inter- 
pretation to this Agreement. Complaints arising out of 
the terms, application or interpretation of this Agreement 
must be submitted in writing by the Union to the Employer 
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within ten (10) days of the date of the grievance or the 
claim is nullified. 

In the event of a dispute or grievance arising between 
the Employer and the employee relative to wages, hours, 
or conditions of employment, under the terms of this 
Agreement, such dispute shall be in the first instance settled, 
if possible, by representatives of the Employer and the 
Union. The Union agrees to submit such dispute or griev- 
ance in writing to the Personnel Manager or an officer of 
the Employer. An investigation will be made by said repre- 
sentative of the Employer and a report given to the Union 
not later than five (5) days after receipt of said letter. 
In the event of failure to adjust such dispute or grievance, 
said parties agree to submit same to arbitration. 


When arbitration is necessary, either party may demand 
same upon five (5) days’ notice in writing, naming one 
(1) person to act in his behalf on said Arbitration Board. 
The other party shall within five (5) days after receipt of 


letter, name one (1) person to act in his behalf on said 
Arbitration Board. The said two (2) persons shall select 
within five (5) days a third (3rd) disinterested party to 
act on said Arbitration Board. In the event the first two 
(2) arbitrators cannot agree upon the third (3rd) arbitra- 
tor within five (5) days following their appointment, either 
the Union or the Employer may request the Federal Medi- 
ation and Conciliation Service to submit a panel of at least 
five (5) qualified arbitrators. The third member of the 
Arbitration Board shall be selected by the members repre- 
senting the Employer and the Union each alternately strik- 
ing a name from said panel until one remains as the 
selected third member. The decision of the majority of the 
Arbitration Board shall be final and binding on both the 
Employer and the Union. 


Expenses incurred in connection with the third (3rd) 
arbitrator shall be shared equally by the Union and the 
Employer. 
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B. It is agreed between the parties hereto that there 
shall be no strikes, cessation of work, picketing, boycott 
or lockouts pending the final decision of any dispute sub- 
mitted to arbitration, in accordance with the provisions of 
this contract. 


Srcrion XII 

A. The Union Store card may be displayed in all places 
where members of the Union are employed. The store card 
shall not be removed in case of a dispute unless the dispute 
is taken up with proper officials of the Company first. 


B. The Union shall use its best efforts as a labor organi- 
zation to enhance the interests of the Employers as an 
employer of Union labor. 


C. Members of the Union may wear their Union buttons 
when on duty. 


D. The Company shall provide a bulletin board on which 
the Union may post notices. 


KE. The Union agrees to uphold the rules and regulations 
of the Employer in regard to punctual and steady attend- 
ance, proper and sufficient notification in case of necessary 
absence, conduct on the job, and all other reasonable rules 
and regulations established by the Employer. 


F. The Union agrees to cooperate with the Employer in 
maintaining and improving safe working conditions and 
practices, in improving the cleanliness and good house- 
keeping of the stores, and in caring for equipment and 
machinery. 

G. The Union agrees to cooperate in correcting ineffi- 
ciencies of members which might otherwise necessitate 
discharge. 


H. The Union recognizes the need for improved methods 
and output in the interest of the employees and the busi- 
ness and agrees to cooperate with the Employer in the 
installation of such methods, in suggesting improved 
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methods, and in the education of its members in the neces- 
sity for such changes and improvements. 

I. The Union recognizes the need for conservation and 
the elimination of waste and agrees to cooperate with 
the Employer in suggesting and practicing methods in 
the interest of conservation and waste elimination. 


Section XIII 

No employee shall be discharged without good and suff- 
cient cause. Dishonesty, incompetency, drunkenness, in- 
civility, shall be considered sufficient cause for dismissal. 
Section XIV 

A pregnancy leave of absence shall be granted to an 
employee provided she has at least one (1) year of con- 
tinuous full-time service and that the request for leave of 
absence is supported by a physician’s statement certifying 
that the employee is pregnant and the anticipated birth 
date. Such leave shall be taken not later than the end of 
the sixth month of pregnancy and shall expire no later 
than three (3) months after the anticipated date of birth. 
Failure to notify the Employer by the end of the sixth 
month of the need for a pregnancy leave shall forfeit the 
right for such leave and when the employee leaves, she 
shall be considered to have resigned. In determining length 
of service for the purpose of progression in the wage sched- 
ules, and vacations, such time while on pregnancy leave 
shall not be counted. Employees on leave of absence shall 
not be entitled to holiday pay. 


Section XV 


Full-time employees who are subpoenaed for jury service 
and actually serve on a jury shall receive the difference in 
pay for time lost and the amount received as jury pay, but 
in no ease shall the total pay exceed forty (40) hours’ pay 
at the employee’s regular straight time hourly rate of pay. 
When an employee is released for a day or part of a day, 
he shall report to his store for work. 
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Section XVI 

The Employer agrees to pay full-time employees for 
necessary absence on account of death in the immediate 
family up to and including a maximum of three (3) sched- 
uled work days at straight time, provided the employee 
attends the funeral. The term ‘‘immediate family’’ shall 
mean spouse, parents, child, brother, sister, father-in-law, 
mother-in-law, or any relative residing with the employee 
or with whom the employee is residing. 


Section XVII 

No salesman shall handle or stock any merchandise in 
the store, excluding the Meat Department, except rack 
jobbers, and driver salesmen engaged in servicing the retail 
stores under prevailing practices with merchandise directly 
from a delivery vehicle at the point of delivery. It is under- 
stood that the above shall not apply in new stores during 
the first week after the store is opened. 


Section XVIII 

The management of the business, including the right to 
plan, determine, direct and control store operations and 
hours, the right to study and introduce new methods, facili- 
ties and products, the right to direct and control the work 
force, including the determination of its size and composi- 
tion, the scheduling and assignment of work, and also in- 
cluding the right to hire, assign, demote, promote and 
transfer, to lay off or reduce the hours of work because of 
lack of work, to discipline, suspend or discharge for proper 
cause, and to establish and maintain reasonable rules and 
regulations covering the operation of the stores, a violation 
of which shall be among the causes for discharge, is vested 
in the Employer, provided, however, that these rights shall 
be exercised with due regard for the rights of the employees 
and provided further that they will not be used for the 
purpose of discrimination against any emplovees. The list 
ing of specific rights in this Agreement is not intended to 
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be, nor shall it be considered restrictive of or a waiver of 
any rights of management not listed and not specifically 
surrendered herein, whether or not such rights have been 
exercised by the Employer in the past. 


Section XIX 

During the term hereof, the Union agrees that there shall 
be no strike or any other interference with or interruption 
of the normal conditions of the Employer’s business by 
the Union or its members. The Employer agrees that 
there shall be no lockout. 


Section XX 

The Company agrees to pay by the tenth (10th) day of 
the month into a Health and Welfare Trust Fund to be 
jointly administered by the Union and the Company in 
accordance with the rules and regulations established by 
the Trustees, the sum of sixteen dollars ($16.00) per month 
for each of its employees who on the first (1st) day of 
such month has been employed for three (3) calendar 
months or more and has averaged twenty-six (26) hours 
or more per week for at least four (4) weeks. 

In the event a covered employee works less than an 
average of twenty-six (26) hours per week for eight (8) 
consecutive weeks, such Welfare premium shall be dis- 
continued until such employee again works an average of 
twenty-six (26) hours or more per week for four (4) con- 
secutive weeks when such Welfare premium will be paid 
without any waiting period. 

Effective December 1, 1960, the Company’s Welfare 
Plan, ineluding sick pay, life insurance, hospital and sur- 
vical-medical insurance, weekly health and accident insur- 
ance, shall be discontinued. 


Sectioy XXI 
Nothing contained in this Agreement is intended to vio- 
late any Federal Law, rule or regulations made pursuant 
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thereto. If any part of this Agreement is construed to be 
in such violation, then that part shall be made null and void 
and the parties agree that they will within thirty (30) days 
begin negotiations to replace said void part with a valid 
provision. 


Section XXII 


This contract shall be effective from November 26, 1961, 
through , at which time it shall 
automatically renew itself from year to year, provided, 
however, that either party may give to the other party not 
less than sixty (60) days’ notice in writing prior to the 
expiration date or to annual renewal date of its intention 
to change or terminate said contract. 


In Witness Whereof the said parties have caused dupli- 
cate copies hereof to be executed by their duly authorized 
officers this....day of 


For tHe Union: 
Retaw Cuerks INTERNAa- 
TIONAL ASSOCIATION 


Loca No 


The following is the understanding existing between 
, and Local No 

RETAIL CLERKS INTERNATIONAL ASSOCIATION, 
as a result of recently concluded contract negotiations. This 
Agreement and understanding shall remain in effect during 
the term of the current Labor Agreement between the 
parties and shall be applicable to the stores of the Com- 
pany under the jurisdiction of Local No. ...... , as that 
jurisdiction exists as of this date. 


In any store where the average weekly total sales 
for the fifty-two (52) weeks ending November 5, 1961, 
is twenty-five thousand dollars ($25,000) or more, there 
shall be an Assistant Manager, a Produce Department 
Head, and Cashier-Bookkeeper. 

Effective November 5, 1962, averave store sales shall 
be reviewed and in any store where average weekly 
total sales for the fifty-two (52) weeks preceding is 
twenty-five thousand dollars ($25,000) or more, there 
shall be an Assistant Manager a Produce Department 
Head, and a Cashier-Bookkeeper. 

In case of a new or remodeled store, if an Assistant 
Manager, Produce Department Head, and Head Cash- 
ier are not appointed as of the date of opening or re- 
modeling, one (1) employee will be appointed to each 
of these classifications at the end of four (4) months, 
provided that the average weekly total sales for the 
last three (3) of the first four (4) months is twenty- 
five thousand dollars ($25,000) or more. 


Executed this ........ day of , 1961. 


For THE CoMPany: 


General Counsel's Exhibit No. 28 
INDUSTRY PROPOSAL 
Old Contract Plus Following Changes: 


1. Sunday Work—For full-time employees rotation of 
Sunday work is desirable. Rotation shall not be mandatory; 
however, where rotation does not adversely affect the Em- 
ployee’s operation, the Employer shall endeavor to institute 
same. Work by employees on Sunday shall be on a volun- 
tary basis. 
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2. Pro Rate Vacation on Layoff: An employee who has 
qualified for his or her first vacation and is subsequently 
laid off shall receive pro-rata vacation for each full month 
of service completed since his last anniversary date of em- 
ployment. 


3. Funeral Leave—To apply to regular employees (26 
hours or more). 


4. Jury Duty—To apply to regular employees (26 hours 
or more). 


5. Change time limit on filing of grievance to 15 days. 
6. Add: To Section VII—Seniority 


a. Part-time employees who are qualified and avail- 
able shall be given the opportunity to fill full-time 
job openings when they occur. 


. Employees transferred from existing stores to a 
new store that is opened shall, if subject to layoff 
within a period of 90 days after the store is opened, 
have the right to return to the store from which 
transferred and assume the job that their seniority 
warrants, provided they have the ability to per- 
form the work required. 


7. Vacations: All full-time employees who have been in 
the continuous full-time employment of the Company for 
20 years or more shall receive 4 weeks vacation with pay. 


8. a. Letter re. 11 have employees excluded from Cov- 
erage. 


b. Continuation of existing understanding on Co- 
Manager. 


9. 1% for all hours worked on Sunday (12:01 a.m.-12 :00 
midnight). 


10. Items of Industry Proposal: 
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#1 Classification on holiday eligibility. 

#5 Eliminate Section VD paragraph 2 of Printed 
Contract—Is agreed. 

#6 Take out 1 week reference in Article VIII D par. 
2—as agreed. 


#7 Section IX B delete ‘‘union rules and regula- 
tions’’ and insert provision of this Agreement— 
as agreed. 


#8 Change 30 days to 31 days in Union shop clause 
and add 31 day language to Agency shop Clause 
—as agreed. 


29a. Section XI A. Par. 2 ‘‘Delete Labor Relations 
Director or an officer of the Employers’’ and in- 
sert ‘Personnel Manager or designated repre- 
sentatives of the Company’’. 


b. Section XI A. Par. 3 delete ‘‘assign a com- 
mission of conciliator to act as a third Arbitra- 
tor’? and add ‘‘a union Arbitrator Association 
to submit panel of 5 ete.’’ 


+11 Management Rights Clause—As proposed. 


#12 No Strike-No Lockout Clause—As proposed. 


+13 Health & Welfare Provision—as proposed but 
delete December 1, 1960 where it appears. 


11. Wages: Regular Clerks— 


Male Female 
11-26-61 11-26-61 11-25-62 11-25-62 
75.00 78.00 69.50 72.50 
78.50 81.50 72.50 75.50 
82.00 85.00 76.00 79.00 
89.00 92.00 81.00 84.00 
97.00 100.00 87.00 90.00 
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Part-Time: 
11-26-61 11-25-62 
0-3. mos 1.40 * 1.40 
3-6 1.555 1.63 
6-12 1.645 1.72 
after 12 1.775 1.85 


*New Employees 


Ass. Mgr. 117.00 120.00 
Produce Dept. Head 115.00 118.00 
Cashier-Bookkeeper 93.50 96.50 


12. Term of Agreement—2 years. Expires November 23, 
1963. 


General Counsel's Exhibit No. 29-A 


CHICAGO AREA RETAIL FOOD CLERKS UNIONS 
AND EMPLOYERS INSURANCE FUND 


AGREEMENT AND DECLARATION OF TRUST 


This agreement and Declaration of Trust is made as of 
November 29, 1960, by and between The Kroger Co. Em- 
ployer, and Local 1540, affiliated with Retail Clerks Interna- 
tional Association, AFL-CIO. 


WITNESSETH: 


WHEREAS, the Employer has entered into a collective 
bargaining agreement with the union local listed above 
which agreement is effective from November 22, 1959 
through November 25, 1961 and 


WHEREAS, said agreement is part of a series of similar 
agreements heretofore entered into between certain em- 
ployers and local unions as defined herein, each of which 
contemplates the creation or continuance of a Trust Fund 
for the purpose of providing group insurance benefits for 
cligible employees and their dependents as hereinafter de- 
scribed. 


NOW, THEREFORE, in consideration of the premises 
and mutual promises and covenants herein contained, the 
parties hereto agree as follows: 


Article I 
DEFINITIONS 


Sec. 1—-The term ‘‘Colleztive Bargaining Agreement’’ as 
used herein shall mean the Collective Bargaining Agree- 
ments covering retail food stores effective from November 
22, 1959 to November 25, 1961, including any amendments 
thereto, and modifications and renewals thereof. 


Sec. 2—The term ‘‘ Union’? shall include Local Unions 1550- 
1540-1504-1453 and 98 affiliated with Retail Clerks Interna- 
tional Association AFL-CIO. 


Sec. 3—The term ‘‘Employer’’ shall mean each employer 
who has executed or shall hereinafter execute the collective 
bargaining agreement mentioned above. 


Sec. 4—The term ‘‘Employee”’ as used herein shall mean 
all the employees of the employer within the bargaining 
units for whom contributions are required as set forth 
in the collective bargaining agreement. 


Sec. 5—The term ‘‘ Eligible Employee’’ shall mean all em- 
ployees as defined in Sec. 4, whom the trustees under the 
powers conferred upon them by this agreement shall make 
eligible for the benefits provided hereunder. 


Sec. 6—The term ‘‘Employer Contributions’’ shall mean 
payments required of an employer by the collective bargain- 
ing agreement to the health and welfare trust fund herein 
created. 


Article II 
CREATION AND NAME OF TRUST FUND 


Sec. 1—The Union and the Employer hereby create and es- 
tablish with the trustees hereinafter designated a trust to 


be known as ‘‘Chicago Area Retail Food Clerks Unions 
and Employers Insurance Fund,”’ which shall comprise the 
entire assets derived from Employer contributions here- 
after made to, for the account of this Trust Fund, to- 
gether with all other assets, investments and monies re- 
ceived from, and all other property, funds, assets and mon- 
ies received and held by the trustees for the use, purposes 
and trusts as set forth in this Agreement. 


Article III 
DESIGNATION OF TRUSTEES 


Src. 1—The fund shall be administered by a Board of 
Trustees, two of whom shall be representatives of the Em- 
ployer, and two of whom shall be representatives of the 
Union. 

The term trustees as used herein shall include as alternate 
trustee when he is acting in the place of a regular trustee. 
Src. 2—One employer trustee and one alternate trustec 
shall be selected by employers operating 25 or more stores 
in the area covered by the trust and one employer trustee 
and one alternate trustee shall be selected by employers op- 
erating less than 25 stores in the said area, provided, how- 
ever, that the trustees so designated or selected shall be 
mutually acceptable to both employer groups and shall rep- 
resent and act for and on behalf of all Employers. The 
Employer hereby designates as its trustees: 

Regular Trustees 
Joseph A. Barron 
Charles H. Bromann 
Alternate Trustees 
Joseph Quirk 
Edward G. Scherer 


The Union hereby designates as its trustees: 


Regular Trustees 
Gunnar Stoltz 
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Victor R. Reysa 
Alternate Trustees 
S$. R. Nicholson 
Waldemar B. Stack 


The term trustees as used herein shall include an Alter- 
nate Trustee when he is acting in the place of a Regular 
Trustee. 


Sec. 3—Trustees shal serve without compensation from 
the trust fund, provided, however, that trustees may be re- 
imbursed by the trust fund for reasonable and necessary 
expenses incurred by them in the performance of their 
duties as trustees. 


Sec. +—Each trustee shall continue to serve during the 
existence of this trust until his death, incapacity resigna- 
tion or removal. 


Sec. 5—A trustee may resign at any time by giving a thirty 
(30) day notice in writing to the remaining trustees. At 
any time and for any reason a majority of the Unions, par- 
ties to this Trust Agreement, shall have the right to remove 
cither or both of the Union trustees. Similarly, either 
group of Employers as defined in Article III, See. 2, shall 
have the right to remove either or both of the Employer 
trustees. In such event the party removing a trustee shall 
ive the other trustees five (5) days written notice of such 
action and shall designate in such notice the successor trus- 
tee. 


In no event shall this trust fund or the operation of the 
Board of Trustees be impaired by the death, incapacity, 
resignation or removal of a trustee and in the event of a 
vacancy on the Board of Trustees, the remaining trustees 
shall have full power to act until the designation of a suc- 
cessor trustee. 


Src. 6—In the event of the death, incapacity or resigna- 
tion of a trustee, a successor trustee shall be appointed 
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be known as ‘‘Chicago Area Retail Food Clerks Unions 
and Employers Insurance Fund,’’ which shall comprise the 
entire assets derived from Employer contributions herc- 
after made to, for the account of this Trust Fund, to- 
gether with all other assets, investments and monies re- 
ceived from, and all other property, funds, assets and mon- 
ies received and held by the trustees for the use, purposes 
and trusts as set forth in this Agreement. 


Article III 
DESIGNATION OF TRUSTEES 


Sec. 1—The fund shall be administered by a Board of 
Trustees, two of whom shall be representatives of the Em- 
ployer, and two of whom shall be representatives of the 
Union. 

The term trustees as used herein shall include as alternate 
trustee when he is acting in the place of a regular trustee. 
Sec. 2—One employer trustee and one alternate trustee 
shall be selected by employers operating 25 or more stores 
in the area covered by the trust and one employer trustee 
and one alternate trustee shall be selected by employers op- 
erating less than 25 stores in the said area, provided, how- 
ever, that the trustees so designated or selected shall be 
mutually acceptable to both employer groups and shall rep- 
resent and act for and on behalf of all Employers. The 
Employer hereby designates as its trustees: 


Regular Trustees 
Joseph A. Barron 
Charles H. Bromann 
Alternate Trustees 
Joseph Quirk 
Edward G. Scherer 


The Union hereby designates as its trustees: 


Regular Trustees 
Gunnar Stoltz 
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Victor R. Reysa 
Alternate Trustees 
S. R. Nicholson 
Waldemar B. Stack 


The term trustees as used herein shall include an Alter- 
nate Trustee when he is acting in the place of a Regular 
Trustee. 


Sec. 3—Trustees shall serve without compensation from 
the trust fund, provided, however, that trustees may be re- 
imbursed by the trust fund for reasonable and necessary 
expenses incurred by them in the performance of their 
duties as trustees. 

Sec. +—Each trustee shall continue to serve during the 
existence of this trust until his death, incapacity resigna- 
tion or removal. 


Sec. 5—A trustee may resign at any time by giving a thirty 
(30) day notice in writing to the remaining trustees. At 


any time and for any reason a majority of the Unions, par- 
ties to this Trust Agreement, shall have the right to remove 
cither or both of the Union trustees. Similarly, either 
group of Employers as defined in Article III, See. 2, shall 
have the right to remove either or both of the Employer 
trustees. In such event the party removing a trustee shall 
wive the other trustees five (5) days written notice of such 
action and shall designate in such notice the successor trus- 
tee. 


In no event shall this trust fund or the operation of the 
Board of Trustees be impaired by the death, incapacity, 
resignation or removal of a trustee and in the event of a 
vacancy on the Board of Trustees, the remaining trustees 
shall have full power to act until the designation of a suc- 
cessor trustee. 


Src. 6—In the event of the death, incapacity or resigna- 
tion of a trustee, a successor trustee shall be appointed 
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within thirty (30) days by the party responsible therefore. 
Written notice of the appointment shall be served upon the 
other trustees and parties within said time. 

Any successor trustee shall immediately upon his desig- 
nation as a successor trustee and his acceptance thereof in 
writing, become vested with all the property, rights, pow- 
ers and duties of a trustee. 


Article IV 
ADMINISTRATION OF TRUST FUND 


Sec. 1—The funds shall be administered, controlled and 
supervised in accordance with this Trust Agreement, solely 
by the Board of Trustees. 

Sec. 2—The Board of Trustees shall meet once each calen- 
dar quarter at the principal office of the fund and at such 
other times as the trustees shall deem necessary. Any two 
trustees may call a special meeting of the Board of Trus- 
tees by giving the other trustees five (5) days’ notice in 
writing of such meeting. 


Sec. 3—At any meeting of the trustees, two trustees rep- 
resenting the Employer and two trustees representing the 
Union shall constitute a quorum. 

Sec. 4—All decisions of the Board of Trustees except as 
provided in Article V, See. 1, shall be by majority of votes 
cast. Each trustee shall have one vote. 


Sec. 5—At the commencement of each fiscal year of the 
Trust, the trustees shall select from among them a chair- 
man and a secretary who shall each serve for a period of 
one year, One officer shall be a Union trustee and one officer 
shall be an Employer trustee. The secretary shall keep an 
accurate record of the proceedings at all meetings of the 
trustees, and of any action taken. The minutes of all meet- 
ings and a record of action taken shall be transcribed and 
retained by the trustees. 

Sec. 6—In the event that a majority of trustees are unable 


to agree upon any matter in connection with the adminis- 
tration of this trust, then the trustees shall select a neutral 
person as an impartial arbitrator who is willing to act in 
the determination of such dispute. In the event a majority 
of the trustees fail to agree upon the selection of an impar- 
tial arbitrator, then any one or more of said trustees may 
petition the U.S. District Court, Northern District of Illi- 
nois, Mastern Division to have the appointment of an im- 
partial umpire to decide such dispute. Any costs and at- 
torneys’ fees in connection with the foregoing shall be paid 
out of the trust fund, including any reasonable compensa- 
tion to the umpire. 


Differences arising as to the interpretation or applica- 
tion of the provisions of this trust agreement, or relating 
to employee benefits provided for hereunder shall not be 
subject to the grievance or arbitration procedures estab- 
blished in the collective bargaining agreement. 


Article V 
POWERS AND DUTIES OF TRUSTEES 


Src. 1—The trustees shall purchase from the Trust Funds 
a group insurance policy or policies from an insurer or in- 
surers of their selection, which poliey or policies shall pro- 
vide life insurance, accidental death and dismemberment 
insurance, and accident and sickness loss of time in- 
demnity for cligible employees, and such hospitalization, 
medical and surgical benefits for eligible employees and 
their dependents as the trustee may determine, or such 
other insurance for eligible employees and their dependents 
as the trustees by unanimous agreement may determine. 


Src. 2—To effectuate the aforesaid purpose of the trust 
fund herein the trustees are hereby authorized and empow- 
ered to apply for, accept delivery of and act as policy holder 
under the group insurance policies. 


Src. 3—The trustees are expressly authorized and empow- 
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ered to cancel any policy or policies of insurance which 
they have caused to be issued and may purchase in lieu 
thereof other like insurance from other insurance carrier 
or carriers. 


Sec. 4—The trustees shall be empowered to agree with 
each insurance carrier upon all of the provisions to be con- 
tained in each policy. 


Sec. 5—The trustees, from trust funds available, shall pay 
the premium or premiums on the group insurance policy 
or policies obtained by them. 


Sec. 6—The trustees shall establish a uniform system 
among the employers for the timely transmission of re- 
ports and contributions and establish a periodic date on 
which such reports and contributions shall be due. The 
trustees shall immediately notify any employer of a delin- 
quency, mistake or discrepancy in a report or contribution. 
Where an employer fails to make contributions or refuses 
to make a correct report, the trustees may terminate the 
employer from further participation in this trust by send- 
ing a notice of termination to the employer’s address as it 
appears in the records of the trust. Such notice shall state 
the cause for termination and shall state the date on which 
insurance for the employer’s eligible employees shall ter- 
minate. 

The trustees may in their absolute discretion pay out of 
trust funds, premiums on insurance for an employer's eli- 
gible employees where the employer fails to send in the 
contributions which are due or a proper report for a period 
that does not exceed two (2) months from the date the 
contribution or report is due. An employer shall remain 
liable for the full amount of contributions due during the 
period for which such premiums were so paid for his eli- 
gible employees. The trustees shall have the power to take 
any action necessary for the recovery of such contributions, 
and the enforcement of the employer’s obligations here- 
under. 
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Sec. 7—The trustees shall maintain complete records of all 
transactions of the trust, including complete and up-to-date 
lists furnished by the employers of eligible employees for 
whom contributions have been made. 


The trustees shall provide for an audit to be made annu- 
ally from the date hereof. The records of the trust, includ- 
ing statement of results of the annual audit, shell be avail- 
able for the inspection of interested parties at the principal 
office of the trust. 


Sec. 8—The trustees may prescribe such rules and regula- 
tions as may, in their discretion, be proper or necessary for 
the sound and efficient administration of this trust, pro- 
vided the rules and regulations shall not be inconsistent 
with the provisions of this Agreement. 


Sec. 9—The trustees shall have the power to lease such 
premises and to purchase such materials, supplies and 
equipment and to hire such legal counsel, investment coun- 


sel, administrative, accounting and other assistants or em- 
ployees as in their discretion they may find necessary or ap- 
propriate in carrying out the purposes of this trust and the 
performance of their duties. 


Src. 10—The trustees shall determine the terms and con- 
ditions of employee and dependent eligibility for benefits 
under this trust provided, however, that the employer’s ob- 
ligation for payment to the trust fund shall be in accord- 
ance with the provisions of the collective bargaining agree- 
ment and shall not be enlarged by any rules, regulations or 
determination of the trustees pertaining to employee eligi- 
bility. 

Sec. 11—The trustees shall deposit all monies received 
pursuant to this trust in such bank or banks as the trustees 
may select for that purpose. 


All withdrawals of funds from such bank or banks shall 
be by check signed by one trustee representing the Union 
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and countersigned by one trustee representing the Em- 
ployer. 

Sec. 12—The trustees shall provide and procure at the ex- 
pense of the trust, fidelity bonds for each of the trustees 
and for all other persons whom they may authorize to han- 
dle, deal with or draw upon the monies in the fund for any 
purpose whatsoever. Said bonds shall be maintained in 
such reasonable amounts and shall be obtained from such 
company or companies as the trustees shall determine. 


Sec. 13—The trustees shall have the power to invest and 
reinvest such part of the trust fund as in their sole judg- 
ment is advisable, in bonds and securities of the United 
States Government or any political subdivision thereof, or 
in any banking institution in which deposits are protected 
by federally approved insurance, which the trustees shall, 
after investigation, determine to be investments which 
would be made by a reasonably prudent person. The trus- 
tees, however, shall not be under any duty to invest and 
shall not be chargeable with interest for their failure to 
so invest. 


Sec. 14—The trustees shall have the power to establish and 
accumulate such reserve funds that may be necessary to 
provide for administrative expenses and other proper ap- 
plications of the trust. 


Sec. 15—The trustees shall have the power to construe the 
provisions of this Trust Agreement and any construction 
adopted by them in good faith shall be binding upon the 
Union, Employer and employees. 

Sec. 16—The trustees shall not be liable for any action 
pursuant to the trust in good faith taken or omitted, or for 
any action taken or omitted by any agent, employees or 
attorney selected by the trustees with reasonable care, or 
for any action taken or omitted by any other trustee. 


Src. 17—The receipt given by the trustees for any money or 
other properties received by them shall effectually dis- 
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charge the person or persons paying or transferring the 
same, and such person or persons shall not thereafter be 
responsible for the use to which same is put or for the loss 
or misapplication thereof. 


Sec. 18—In connection with any matter relating to the 
administration and execution of this trust and the fund, 
the trustees shall have the right to assume that any paper, 
record, instrument or other document submitted to them 
is genuine and to have been made, executed and delivered 
by the person, firm or corporation purporting to have 
made, executed and delivered the same, and the trustees 
shall suffer no liability in the event such assumption should 
thereafter be determined to be inaccurate and erroncous; in 
like manner the trustees shall have the right to rely and act 
upon and in accordance with the opinion and advice of legal 
counsel, and shall suffer no liability in the event such opin- 
ion and advice should thereafter be determined to be un- 
sound or incorrect. 


Src. 19—The costs and expenses, including legal fees for 
any action, suit, or proceeding relating to the Trust which 
is brought against the trustees, shall be paid as a general 
expense of the administration, provided, however, that such 
costs or expenses shall not be paid from the Trust Fund if it 
is adjudged in the action, suit or proceeding that the trus- 
tees were guilty of gross negligence or willful misconduct. 


Article VI 
OWNERSHIP IN AND RIGHTS TO FUND 


Src. 1—Title to the fund shall be vested in and remain 
exclusively in the trustees, and no employer, the Union, or 
any employee or any beneficiary under the plan shall have 
any right, title or interest in the funds, nor any right to 
the contributions to be made thereto. No contributions to 
be made hereunder shall be deemed wages due any em- 
ployee. 
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Sec. 2—This trust shall be irrevocable, and the fund shall 
be administered for the sole purpose as provided here- 
under. The fund shall not be subject in any manner to an- 
ticipation, alienation, sale, transfer, assignment, pledge, en- 
cumbrance or charge by any person other than the trustees 
and their duly authorized representatives, and by such 
trustees or representatives only to the extent and for the 
purposes as herein specifically provided. 


Article VII 
MISCELLANEOUS PROVISIONS 


Src. 1—No person, firm or corporation dealing with the 
trustees shall be obliged to see to the application of any 
monies or properties of the fund or to see that the terms of 
this Trust Agreement have been complied with, or be 
obliged to inquire into the necessity or expediency of any 
act of the trustees, and with regard to every instrument 
executed by the trustees, every such person, firm or corpo- 
ration relying thereon shall be entitled conclusively to as- 
sume that: 


(a) at the time of the delivery of said instrument the 
trust herein created was in full force and effect: 


and 


(b) Said instrument was executed in accordance with 
the terms and conditions of this Trust Agreement: 


and 


(c) the trustees were duly authorized and empowered 
to execute such instrument. 


Sec. 2—This agreement may be amended in writing at any 
time as follows: A majority of the trustees shall first con- 
cur in the amendment and thereafter submit same in writ- 
ing to all signatories. Within thirty days after date of 
mailing of said amendment any signatory may present 
in writing to the trustees his objection thereto. If a ma- 
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jority of the signatories, or the employers of a majority 
of employees covered by this Trust Agreement present 
such objection, then the amendment shall not become effec- 
tive. 

If, however, within the aforesaid time period a majority 
of the signatories or the employers of a majority of em- 
ployees covered by this Trust Agreement do not present 
such objection, then the amendment shall become effective 
at the expiration of such time period. In no event shall this 
agreement be amended so as to change the purposes herein 
stated or permit the diversion or application of any of the 
trust fund for any other purpose. 


Sec. 3—This trust is accepted by the trustees in the State 
of Illinois and all questions pertaining to its validity, con- 
struction and administration shall be determined in accord- 
ance with the laws of such State. 


Sec. +—This trust shall continue during the term of such 
collective bargaining agreements as referred to in Article I, 
Sec. 1 and during the term of any renewal or extension of 
such collective bargaining agreements, or any succeeding 
collective bargaining agreements, which provide for the 
continuation of such trust. 


Sec. 5—Upon the termination of the trust the trustees shall 
continue in such capacity for the purpose of disolution with 
full powers as herein provided and may execute any and all 
instruments which may be required. 


IN WITNESS WHEREOF, we have hereunto set our 
hands and seals this 29th day of November, 1960. 


Employer: Union: 
L. P. Marrix Gunwak Stoitz, Local 1540 
M. H. Saunpers 


The undersigned have been duly designated as trustees 
in accordance with the foregoing Agreement and Declara- 
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tion of Trust and do hereby accept the trust herein imposed 
upon all terms and conditions set forth herein. 


Accepted and Approved: 


Gunnar StTo.tz 
Victor R. Reysa 
JosEePH A. Barron 
Cartes H. Bromann 


General Counsel's Exhibit No. 29-B 


Curcaco ArEa Rerarw Foop Cuerks Unions 
AND Empvoyers INsuRANCE Funp 


Agreement and Declaration of Trust 
This agreement and Declaration of Trust is made as of 
November 25, 1960, by and between Grt. A. & P. Tea Co. 
Inc., Employer, and Local No. 1550, 1504, 1540, 1453 & 98, 
affliated with Retail Clerks International Association, 
AFL-CIO. 


WITNESSETH: 


WHEREAS, the Employer has entered into a collective 
bargaining agreement with the union local listed above 
which agreement is effective from November 22, 1959 
through November 25, 1961 and 


WHEREAS, said agreement is part of a series of sim- 
ilar agreements heretofore entered into between certain 
employers and local unions as defined herein, each of which 
contemplates the creation or continuance of a Trust Fund 
for the purpose of providing group insurance benefits for 
eligible employees and their dependents as hereinafter 
described. 


NOW, THEREFORE, in consideration of the premises 
and mutual promises and covenants herein contained, the 
parties hereto agree as follows: 


Article I 
DEFINITIONS 


Sec. 1—The term ‘‘Collective Bargaining Agreement’’ as 
used herein shall mean the Collective Bargaining Agree- 
ments covering retail food stores effective from November ' 
22, 1959 to November 25, 1961, including any amendments 
thereto, and modifications and renewals thereof. 


Sec. 2—The term ‘‘Union”’ shall include Local Unions 
1550-1540-1504-1453 and 98 affiliated with Retail Clerks In- 
ternational Association AFL-CIO. 


Sec. 3—The term ‘‘Employer’’ shall mean each employer 
who has executed or shall hereinafter execute the collective 
bargaining agreement mentioned above. 


Sec. 4——-The term ‘‘Employee’’ as used herein shall mean 
all the employees of the employer within the bargaining 
units for whom contributions are required as set forth in 
the collective bargaining agreement. 


Sec. 5—The term ‘Eligible Employee’ shall mean all 
employees as defined in Sec. 4, whom the trustees under 
the powers conferred upon them by this agreement shall 
make eligible for the benefits provided hereunder. 


Sec. 6—The term ‘‘Employer Contributions’’ shall mean 
payments required of an employer by the collective bar- 
zaining agreement to the health and welfare trust fund 
herein created. 


Article II 
CREATION AND NAME OF TRUST FUND 


Sec. 1—The Union and the Employer hereby create and 
establish with the trustees hereinafter designated a trust 
to be known as ‘‘Chicago Area Retail Food Clerks Unions 
and Employers Insurance Fund,’’ which shall comprise 
the entire assets derived from Employer contributions 
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hereafter made to, or for the account of this Trust Fund, 
together with all other assets, investments and monies re- 
ceived from, and all other property, funds, assets and mon- 
ies received and held by the trustees for the use, purposes 
and trusts as set forth in this Agreement. 


Article TI 
DESIGNATION OF TRUSTEES 


Sec. 1—The fund shall be administered by a Board of 
Trustees, two of whom shall be representatives of the Em- 
ployer, and two of whom shall be representatives of the 
Union. 


The term trustees as used herein shall include an alter- 
nate trustee when he is acting in the place of a regular 
trustee. 


Sec. 2—One employer trustee and one alternate trustee 
shall be selected by employers operating 25 or more stores 
in the area covered by the trust and one employer trustec 
and one alternate trustee shall be selected by employers 
operating less than 25 stores in the said area, provided, 
however, that the trustees so designated or selected shall 
be mutually acceptable to both employer groups and shall 
represent and act for and on behalf of all Employers. The 
Employer hereby designates as its trustees: 
Regular Trustees 


Joseph A. Barron 
Charles H. Bromann 


Alternate Trustees 
Joseph Quirk 
Edward G. Scherer 


The Union hereby designates as its trustees: 


Regular Trustees 
Gunnar Stoltz 
Victor R. Reysa 
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Alternate Trustees 
S. R. Nicholson 
Waldemar B. Stack 


The term trustees as used herein shall include an Alternate 
Trustee when he is acting in the place of a Regular Trustee. 


Sec. 3.—Trustees shall serve without compensation from 
the trust fund, provided, however, that trustees may be 
reimbursed by the trust fund for reasonable and necessary 
expenses incurred by them in the performance of their 
duties as trustees. 


Sec. +—Each trustee shall continue to serve during the 
existence of this trust until his death, incapacity, resigna- 
tion or removal. 


Src. 5—A trustee may resign at any time by giving a thirty 
(30) day notice in writing to the remaining trustees. At 
any time and for any reason a majority of the Unions, 
parties to this Trust Agreement, shall have the right to 
remove cither or both of the Union trustees. Similarly, 
either group of Employers as defined in Article ITI, See. 2, 
shall have the right to remove either or both of the Em- 
ployer trustees. In such event the party removing a trustee 
shall give the other trustees five (5) days written notice of 
such action and shall designate in such notice the successor 
trustee. 


In no event shall this trust fund or the operation of the 
Board of Trustees be impaired by the death, incapacity. 
resignation or removal of a trustee and in the event of a 
vacancy on the Board of Trustees, the remaining trustees 
shall have full power to act until the designation of a 
successor trustee. 


Src. 6—In the event of the death, incapacity or resignation 
of a trustee, a successor trustee shall be appointed within 
thirty (30) days by the party responsible therefor. Written 
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notice of the appointment shall be served upon the other 
trustees and parties within said time. 

Any successor trustee shall immediately upon his desig- 
nation as a successor trustee and his acceptance thereof in 
writing, become vested with all the property, rights, powers 
and duties of a trustee. 


Article IV 
ADMINISTRATION OF TRUST FUND 


Src. 1—The funds shall be administered, controlled and 
supervised in accordance with this Trust Agreement, solely 
by the Board of Trustees. 


Src. 2—That Board of Trustees shall meet once each cal- 
endar quarter at the principal office of the fund and at such 
other times as the trustees shall deem necessary. Any two 
trustees may call a special meeting of the Board of Trus- 
tees by giving the other trustees five (5) days’ notice in 
writing of such meeting. 

Src. 3—At any meeting of the trustees, two trustees repre- 
senting the Employer and two trustees representing the 
Union shall constitute a quorum. 


Sec, 4—All decisions of the Board of Trustees except ax 
provided in Article V, See. 1, shall be by majority of votes 
cast. Each trustee shall have one vote. 


Sec. 5—At the commencement of each fiscal year of the 
Trust, the trustees shall select from among them a chair- 
man and a secretary who shall each serve for a period of 
one year. One officer shall be a Union trustee and one 
officer shall be an Employer trustee. The secretary shall 
keep an accurate record of the proceedings at all meetings 
of the trustees, and of any action taken. The minutes of 
all meetings and a record of action taken shall be tran- 
scribed and retained by the trustees. 


Src. 6—In the event that a majority of trustees are unable 
to agree upon any matter in connection with the adminis- 
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tration of this trust, then the trustees shall select a neutral 
person as an impartial arbitrator who is willing to act in 
the determination of such dispute. In the event a majority 
of the trustees fail to agree upon the selection of an impar- 
tial arbitrator, then any one or more of said trustees may 
petition the U.S. District Court, Northern District of Illi- 
nois, Eastern Division to have the appointment of an im- 
partial umpire to decide such dispute. Any costs and at- 
torneys’ fees in connection with the foregoing shall be paid 
out of the trust fund, including any reasonable compensa- 
tion to the umpire. 

Differences arising as to the interpretation or applica- 
tion of the provisions of this trust agreement, or relating 
to employee benefits provided for hereunder shall not be 
subject to the grievance or arbitration procedures estab- 
lished in the collective bargaining agreement. 


ARTICLE V 
POWERS AND DUTIES OF TRUSTEES 


Sec. 1—The trustees shall purchase from the Trust Funds 
a group insurance policy or policies from an insurer or 
insurers of their selection, which policy or policies shall 
provide life insurance, accidental death and dismember- 
ment insurance, and accident and sickness loss of time in- 
demnity for eligible employees, and such hospitalization, 
medical and surgical benefits for eligible employees and 
their dependents as the trustee may determine, or such 
other insurance for eligible employees and their dependents 
as the trustees by unanimous agreement may determine. 


Sec. 2—To effectuate the aforesaid purpose of the trust 
fund herein the trustees are hereby authorized and em- 
powered to apply for, accept delivery of and act as policy 
holder under the group insurance policies. 


Sec. 3—The trustees are expressly authorized and empow- 
ered to cancel any policy or policies of insurance which they 
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have caused to be issued and may purchase in lieu thereof 
other like insurance from other insurance carrier or 
carriers. 
Sec. 4—The trustees shall be empowered to agree with each 
insurance carrier upon all of the provisions to be contained 
in each policy. 
Sec. 5—The trustees, from trust funds available, shall pay 
the premium or premiums on the group insurance policy 
or policies obtained by them. 
Sec. 6—The trustees shall establish a uniform system 
among the employers for the timely transmission of reports 
and contributions and establish a periodic date on which 
such reports and contributions shall be due. The trustees 
shall immediately notify any employer of a delinquency, 
mistake or discrepancy in a report or contribution. Where 
an employer fails to make contributions or refuses to make 
a correct report, the trustees may terminate the employer 
from further participation in this trust by sending a notice 
of termination to the employer’s address as it appears in 
the records of the trust. Such notice shall state the cause 
for termination and shall state the date on which insurance 
for the employer’s eligible employees shall terminate. 
The trustees may in their absolute discretion pay out of 
trust funds, premiums on insurance for an employer’s eli- 
gible employees where the employer fails to send in the 
contributions which are due or a proper report for a period 
that does not exceed two (2) months from the date the con- 
tribution or report is due. An employer shall remain liable 
for the full amount of contributions due during the period 
for which such premiums were so paid for his eligible em- 
ployees. The trustees shall have the power to take any 
action necessary for the recovery of such contributions, 
and the enforcement of the employer’s obligations here- 
under. 
Sec. 7—The trustees shall maintain complete records of all 
transactions of the trust, including complete and up-to-date 
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lists furnished by the employers of eligible employees for 
whom contributions have been made. 

The trustees shall provide for an audit to be made an- 

nually from the date hereof. The records of the trust, in- 
cluding statement of results of the annual audit, shall be 
available for the inspection of interested parties at the 
principal office of the trust. 
Src. S—The trustees may prescribe such rules and regula- 
tions as may, in their discretion, be proper or necessary 
for the sound and efficient administration of this trust, pro- 
vided the rules and regulations shall not be inconsistent 
with the provisions of this Agreement. 


Src. 9—The trustees shall have the power to lease such 
premises and to purchase such materials, supplies and 
equipment and to hire such legal counsel, investment coun- 
sel, administrative, accounting and other assistants or em- 
ployees as in their diseretion they may find necessary or 
appropriate in carrying out the purposes of this trust and 


the performance of their duties. 

Src. 10—The trustees shall determine the terms and condi- 
tions of employee and dependent eligibility for benefits 
under this trust provided, however, that the employer’s 
obligation for payment to the trust fund shall be in accord- 
ance with the provisions of the collective bargaining agree- 
ment and shall not be enlarged by any rules, regulations or 
determination of the trustees pertaining to employee eli- 
eibility. 

Src. 11—The trustees shall deposit all monies received pur- 
suant to this trust in such bank or banks as the trustees may 
select for that purpose. 

All withdrawals of funds from such bank or banks shall 
be by check signed by one trustee representing the Union 
and countersigned by one trustee representing the Em- 
ployer. 


Src. 12—The trustees shall provide and procure at the ex- 
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pense of the trust, fidelity bonds for each of the trustees 
and for all other persons whom they may authorize to 
handle, deal with or draw upon the monies in the fund for 
any purpose whatsoever. Said bonds shall be maintained 
in such reasonable amounts and shall be obtained from such 
company or companies as the trustees shall determine. 
Sec. 13—The trustees shall have the power to invest and 
reinvest such part of the trust fund as in their sole judg- 
ment is advisable, in bonds and securities of the United 
States Government or any political subdivision thereof, or 
in any banking institution in which deposits are protected 
by federally approved insurance, which the trustees shall, 
after investigation, determine to be investments which 
would be made by a reasonably prudent person. The trus- 
tees, however, shall not be under any duty to invest and 
shall not be chargeable with interest for their failure to 
so invest. 

Sec. 14—The trustees shall have the power to establish and 
accumulate such reserve funds that may be necessary to 
provide for administration expenses and other proper 
applications of the trust. 

Sec. 15—The trustees shall have the power to construe the 
provisions of this Trust Agreement and any construction 
adopted by them in good faith shall be binding upon the 
Union, Employer and employees. 

Sec. 16—The trustees shall not be liable for any action pur- 
suant to the trust in good faith taken or omitted, or for any 
action taken or omitted by any agent, employees or attor- 
ney selected by the trustees with reasonable care, or for any 
action taken or omitted by any other trustee. 


Sec. 17—The receipt given by the trustees for any money 
or other properties received by them shall effectually dis- 
charge the person or persons paying or transferring the 
same, and such person or persons shall not thereafter be 
responsible for the use to which same is put or for the loss 
or misapplication thereof. 
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Sec. 18—In connection with any matter relating to the ad- 
ministration and execution of this trust and the fund, the 
trustees shall have the right to assume that any paper, 
record, instrument or other document submitted to them 
is genuine and to have been made, executed and delivered 
by the person, firm or corporation purporting to have 
made, executed and delivered the same, and the trustees 
shall suffer no liability in the event such assumption should 
thereafter be determined to be inaccurate or erroneous; 
in like manner the trustees shall have the right to rely 
and act upon and in accordance with the opinion and advice 
of legal counsel, and shall suffer no liability in the event 
such opinion and advice should thereafter be determined 
to be unsound or incorrect. 


Sec. 19—The costs and expenses, including legal tees for 
any action, suit, or proceeding relating to the Trust which 
is brought against the trustees, shall be paid as a general 
expense of the administration, provided, however, that 
such costs or expenses shall not be paid from the Trust 


Fund if it is adjudged in the action, suit or proceeding 
that the trustees were guilty of gross negligence or willful 
misconduct. 


Article VI 
OWNERSHIP IN AND RIGHTS TO FUND 


Sec. 1—Title to the fund shall be vested in and remain 
exclusively in the trustees, and no employer, the Union, or 
any employee or any beneficiary under the plan shall have 
any right, title or interest in the funds, nor any right to 
the contributions to be made thereto. No contributions to 
be made hereunder shall be deemed wages due any em- 
ployee. 

Sec. 2—This trust shall be irrevocable, and the fund shall 
be administered for the sole purpose as provided here- 
under. The fund shall not be subject in any manner to 
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anticipation, alienation, sale, transfer, assignment, pledge, 
encumbrance or charge by any person other than the trus- 
tees and their duly authorized representatives, and by 
such trustees or representatives only to the extent and for 
the purposes as herein specifically provided. 


Article VII 
MISCELLANEOUS PROVISIONS 


Sec. 1—No person, firm or corporation dealing with the 
trustees shall be obliged to see to the application of any 
monies or properties of the fund or to see that the terms of 
this Trust Agreement have been complied with, or be obliged 
to inquire into the necessity or expediency of any act of the 
trustees, and with regard to every instrument executed by 
the trustees, every such person, firm or corporation relying 
thereon shall be entitled conclusively to assume that: 


(a)—at the time of the delivery of said instrument the 
trust herein created was in full force and effect; and 


(b)—said instrument was executed in accordance with 
the terms and conditions of this Trust Agreement; and 


(c)—the trustees were duly authorized and empowered 
to execute such instrument. 


Sec. 2—This agreement may be amended in writing at any 
time as follows: A majority of the trustees shall first con- 
cur in the amendment and thereafter submit same in writ- 
ing to all signatories. Within thirty days after date of 
mailing of said amendment any signatory may present in 
writing to the trustees his objection thereto. If a majority 
of the signatories, or the employers of a majority of em- 
ployees covered by this Trust Agreement present such ob- 
jection, then the amendment shall not become effective. 


If, however, within the aforesaid time period a majority 
of the signatories or the employers of a majority of em- 
ployees covered by this Trust Agreement do not present 
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such objection, then the amendment shall become effective 
at the expiration of such time period. In no event shall this 
agreement be amended so as to change the purposes herein 
stated or permit the diversion of application of any of the 
trust fund for any other purpose. 

Sec. 3—This trust is accepted by the trustees in the State 
of Illinois and all questions pertaining to its validity, con- 
struction and administration shall be determined in accord- 
ance with the laws of such State. 


Sec. 4—This trust shall continue during the term of such 
collective bargaining agreements as referred to in Article 
I, Sec. 1 and during the term of any renewal or extension 
of such collective bargaining agreements, or any succeed- 
ing collective bargaining agreements, which provide for the 
continuation of such trust. 


Sec. 5—Upon the termination of the trust the trustees shall 
continue in such capacity for the purpose of disolution with 
full powers as herein provided and may execute any and 


all instruments which may be required. 

IN WITNESS WHEREOF, we have hereunto set our 
hands and seals this 25th day of November, 1960. 
Employer: 

Tur Great Atvantic & Paciric Tea Company, Ive. 

M. D. Russo 

Union: 

Victor R. Reysa 
Local 1550 

S. R. NicHoison 
Local 1504 

Gonwar SToLtTz 
Local 1540 

W. B. Strack 
Local 1453 

RicHarp Russo 
Local 98 


254 


The undersigned have been duly designated as trustees 
in accordance with the foregoing Agreement and Declara- 
tion of Trust and do hereby accept the trust herein imposed 
upon all terms and conditions set forth herein. 


Accepted and Approved: 
Gunnar Sro.tz 
Victor R. Reysa 
JosepH A. Barron 
Cuartes H. Bromanxnx 
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General Counsel's Exhibit No. 29-C 


Carcaco Area Retain Foop CLerKks Unions 
anp Emptoyers Insurance Funp 


Agreement and Declaration of Trust 


This Agreement and Declaration of Trust is made as of 
November 25, 1960, by and between, sce signatory, Employ- 
er, and Local 1453, 98, 1550, 1540, 1504, affiliated with Retail 
Clerks International Association, AFL-CIO. 


WITNESSETH: 


WHEREAS, the Employer has entered into a collective 
bargaining agreement with the union local listed above 
which agreement is effective from November 22, 1959 
through November 25, 1961 and 


WHEREAS, said agreement is part of a series of sim- 
ilar agreements heretofore entered into between certain 
employers and local unions as defined herein, each of which 
contemplates the creation or continuance of a Trust Fund 
for the purpose of providing group insurance benefits for 
eligible employees and their dependents as hereinafter 
described. 


NOW, THEREFORE, in consideration of the premises 
and mutual promises and covenants herein contained, the 
parties hereto agree as follows: 
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Article I 
DEFINITIONS 


Src. 1—The term ‘‘Collective Bargaining Agreement’’ as 
used herein shall mean the Collective Bargaining Agree- 
ments covering retail food stores effective frora November 
22, 1959 to November 25, 1961, including any amendments 
thereto, and modifications and renewals thereof. 


Src. 2—The term ‘‘Union’’ shall include Local Unions 
1550-1540-1504-1453 and 98 affiliated with Retail Clerks In- 
ternational Association AFL-CIO. 


Sec. 3—The term ‘‘Employer’’ shall mean each employer 
who has executed or shall hereinafter execute the collective 
bargaining agreement mentioned above. 


Sec. 4—The term ‘‘Employee’’ as used herein shall mean 
all the employees of the employer within the bargaining 
units for whom contributions are required as set forth in 
the collective bargaining agreement. 


Sec. B—The term ‘Eligible Employee’’ shall mean all 
employees as defined in Sec. 4, whom the trustees under 
the powers conferred upon them by this agreement shall 
make eligible for the benefits provided hereunder. 


Src. 6—The term ‘‘Employer Contributions”’ shall mean 
payments required of an employer by the collective bar- 
gaining agreement to the health and welfare trust fund 
herein created. 


Article II 
CREATION AND NAME OF TRUST FUND 


Src. 1—The Union and the Employer hereby create and 
establish with the trustees hereinafter designated a trust 
to be known as ‘‘Chicago Area Retail Food Clerks Unions 
and Employers Insurance Fund,”’ which shall comprise 
the entire assets derived from Employer contributions 
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hereafter made to, or for the account of this Trust Fund, 
together with all other assets, investments and monies re- 
ceived from, and all other property, funds, assets and mon- 
ies received and held by the trustees for the use, purposes 
and trusts as set forth in this Agreement. 


Article III 
DESIGNATION OF TRUSTEES 


Sec. 1—The fund shall be administered by a Board of 
Trustees, two of whom shall be representatives of the Em- 
ployer, and two of whom shall be representatives of the 
Union. 

The term trustees as used herein shall include an alter- 
nate trustee when he is acting in the place of a regular 
trustee. 


Sec. 2—One employer trustee and one alternate trustee 
shall be selected by employers operating 25 or more stores 
in the area covered by the trust and one employer trustee 
and one alternate trustee shall be selected by employers 
operating less than 25 stores in the said area, provided. 
however, that the trustees so designated or selected shall 
be mutually acceptable to both employer groups and shall 
represent and act for and on behalf of all Employers. The 
Employer hereby designates as its trustees: 

Regular Trustees 

Joseph A. Barron 

Charles H. Bromann 


Alternate Trustees 
Joseph Quirk 
Edward G. Scherer 


The Union hereby designates as its trustees: 
Regular Trustees 
Gunnar Stoltz 
Victor R. Reysa 


Alternate Trustees 
S. BR. Nicholson 
Waldemar B. Stack 


The term trustees as used herein shall include an Alternate 
Trustee when he is acting in the place of a Regular Trustee. 


Sec. 3.—Trustees shall serve without compensation from 
the trust fund, provided, however, that trustees may be 
reimbursed by the trust fund for reasonable and necessary 
expenses incurred by them in the performance of their 
duties as trustees. 


Sec. 4—Each trustee shall continue to serve during the 
existence of this trust until his death, incapacity, resigna- 
tion or removal. 


Sec. 9—A trustee may resign at any time by giving a thirty 
(30) day notice in writing to the remaining trustees. At 
any time and for any reason a majority of the Unions, 
parties to this Trust Agreement, shall have the right to 
remove either or both of the Union trustees. Similarly, 
either group of Employers as defined in Article ILI, See. 2, 
shall have the right to remove either or both of the Em- 
ployer trustees. In such event the party removing a trustee 
shall give the other trustees five (5) days written notice of 
such action and shall designate in such notice the successor 
trustee. 


In no event shall this trust fund or the operation of the 
Board of Trustees be impaired by the death, incapacity, 
resignation or removal of a trustee and in the event of a 
vacancy on the Board of Trustees, the remaining trustees 
shall have full power to act until the designation of a 
successor trustee. 


Sec. 6—In the event of the death, incapacity or resignation 
of a trustee, a successor trustee shall be appointed within 
thirty (30) days by the party responsible therefor. Written 
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notice of the appointment shall be served upon the other 
trustees and parties within said time. 

Any successor trustee shall immediately upon his desig- 
nation as a successor trustee and his acceptance thereof in 
writing, become vested with all the property, rights, powers 
and duties of a trustee. 


Article IV 
ADMINISTRATION OF TRUST FUND 


Sec. 1—The funds shall be administered, controlled and 
supervised in accordance with this Trust Agreement, solely 
by the Board of Trustees. 

Sec. 2—The Board of Trustees shall meet once each calen- 
dar quarter at the principal office of the fund and at such 
other times as the trustees shall deem necessary. Any two 
trustees may call a special meeting of the Board of Trus- 
tees by giving the other trustees five (5) days’ notice in 
writing of such meeting. 

Sec. 3—At any meeting of the trustees, two trustees repre- 
senting the Employer and two trustees representing thi 
Union shall constitute a quorum. 


Sec. 4—All decisions of the Board of Trustees except as 
provided in Article V, Sec. 1, shall be by majority of votes 
cast. Each trustee shall have one vote. 


Sec. 5—At the commencement of each fiscal year of the 
Trust, the trustees shall select from among them a chair- 
man and a secretary who shall each serve for a period of 
one year. One officer shall be a Union trustee and one 
officer shall be an Employer trustee. The secretary shall 
keep an accurate record of the proceedings at all meetings 
of the trustees, and of any action taken. The minutes of 
all meetings and a record of action taken shall be tran- 
scribed and retained by the trustees. 


Sec. 6—In the event that a majority of trustees are unable 
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to agree upon any matter in connection with the adminis- 
tration of this trust, then the trustees shall select a neutral 
person as an impartial arbitrator who is willing to act in 
the determination of such dispute. In the event a majority 
of the trustees fail to agree upon the selection of an impar- 
tial arbitrator, then any one or more of said trustees may 
petition the U.S. District Court, Northern District of IIli- 
nois, Eastern Division to have the appointment of an im- 
partial umpire to decide such dispute. Any costs and at- 
torneys’ fees in connection with the foregoing shall be paid 
out of the trust fund, including any reasonable compensa- 
tion to the umpire. 


Differences arising as to the interpretation or applica- 
tion of the provisions of this trust agreement, or relating 
to employee benefits provided for hereunder shall not be 
subject to the grievance or arbitration procedures estab- 
lished in the collective bargaining agreement. 


ARTICLE V 
POWERS AND DUTIES OF TRUSTEES 


Sec. 1—The trustees shall purchase from the Trust Funds 
2 group insurance policy or policies from an insurer or 
insurers of their selection, which policy or policies shall 
provide life insurance, accidental death and dismember- 
ment insurance, and accident and sickness loss of time in- 
demnity for eligible employees, and such hospitalization. 
medical and surgical benefits for eligible employees and 
their dependents as the trustee may determine, or such 
other insurance for eligible employees and their dependents 
as the trustees by unanimous agreement may determine. 
Sec. 2—To effectuate the aforesaid purpose of the trust 
fund herein the trustees are hereby authorized and em- 
powered to apply for, accept delivery of and act as policy 
holder under the group insurance policies. 


Sec. 3—The trustees are expressly authorized and empow- 


ered to cancel any policy or policies of insurance which they 
have caused to be issued and may purchase in lieu thereof 
other like insurance from other insurance carrier or 
carriers. 


Sec. 4—The trustees shall be empowered to agree with each 
insurance carrier upon all of the provisions to be contained 
in each policy. 


Sec. 5—The trustees, from trust funds available, shall pay 
the premium or premiums on the group insurance policy 
or policies obtained by them. 


Sec. 6—The trustees shall establish a uniform system 
among the employers for the timely transmission of reports 
and contributions and establish a periodic date on which 
such reports and contributions shall be due. The trustees 
shall immediately notify any employer of a delinquency, 
mistake or discrepancy in a report or contribution. Where 
an employer fails to make contributions or refuses to make 
a correct report, the trustees may terminate the employer 


from further participation in this trust by sending a notice 
of termination to the employer’s address as it appears in 
the records of the trust. Such notice shall state the cause 
for termination and shall state the date on which insurance 
for the employer’s eligible employees shall terminate. 


The trustees may in their absolute discretion pay out of 
trust funds, premiums on insurance for an employer’s eli- 
gible employees where the employer fails to send in the 
contributions which are due or a proper report for a period 
that does not exceed two (2) months from the date the con- 
tribution or report is due. An employer shall remain liable 
for the full amount of contributions due during the period 
for which such premiums were so paid for his eligible em- 
ployees. The trustees shall have the power to take any 
action necessary for the recovery of such contributions. 
and the enforcement of the employer’s obligations here- 
under. 
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Sec. 7—The trustees shall maintain complete records of all 
transactions of the trust, including complete and up-to-date 
lists furnished by the employers of eligible employees for 
whom contributions have been made. 


The trustees shall provide for an audit to be made an- 
nually from the date hereof. The records of the trust, in- 
cluding statement of results of the annual audit, shall be 
available for the inspection of interested parties at the 
principal office of the trust. 


Sec. 8—The trustees may prescribe such rules and regula- 
tions as may, in their discretion, be proper or necessary 
for the sound and efficient administration of this trust, pro- 
vided the rules and regulations shall not be inconsistent 
with the provisions of this Agreement. 


Sec. J—The trustees shall have the power to lease such 
premises and to purchase such materials, supplies and 
equipment and to hire such legal counsel, investment coun- 
sel, administrative, accounting and other assistants or em- 
ployees as in their discretion they may find necessary or 
appropriate in carrying out the purposes of this trust and 
the performance of their duties. 


Sec. 10—The trustees shall determine the terms and condi- 
tions of employee and dependent eligibility for benefits 
under this trust provided, however, that the employer’s 
obligation for payment to the trust fund shall be in accord- 
ance with the provisions of the collective bargaining agree- 
ment and shall not be enlarged by any rules, regulations or 
determination of the trustees pertaining to employee eli- 
gibility. 


Sec. 11—The trustees shall deposit all monies received pur- 
suant to this trust in such bank or banks as the trustees may 
select for that purpose. 


All withdrawals of funds from such bank or banks shall 
be by check signed by one trustee representing the Union 
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and countersigned by one trustee representing the Em- 
ployer. 


Sec. 12—The trustees shall provide and procure at the ex- 
peuse of the trust, fidelity bonds for each of the trustees 
and for all other persons whom they may authorize to 
handle, deal with or draw upon the monies in the fund for 
any purpose whatsoever. Said bonds shall be maintained 
in such reasonable amounts and shall be obtained from such 
company or companies as the trustees shall determine. 


Sec. 13—The trustees shall have the power to invest and 
reinvest such part of the trust fund as in their sole judg- 
ment is advisable, in bonds and securities of the United 
States Government or any political subdivision thereof, or 
in any banking institution in which deposits are protected 
by federally approved insurance, which the trustees shall, 
after investigation, determine to be investments which 
would be made by a reasonably prudent person. The trus- 
tees, however, shall not be under any duty to invest and 
shall not be chargeable with interest for their failure to 
so invest. 


Sec. 14—The trustees shall have the power to establish and 
accumulate such reserve funds that may be necessary to 
provide for administration expenses and other proper 
applications of the trust. 


Sec. 15—The trustees shall have the power to construe the 
provisions of this Trust Agreement and any construction 
adopted by them in good faith shall be binding upon the 
Union, Employer and employees. 


Sec. 16—The trustees shall not be liable for any action pur- 
suant to the trust in good faith taken or omitted, or for any 
action taken or omitted by any agent, employees or attor- 
ney selected by the trustees with reasonable care, or for any 
action taken or omitted by any other trustee. 


Sec. 17—The receipt given by the trustees for any money 
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or other properties received by them shall effectually dis- 
charge the person or persons paying or transferring the 
same, and such person or persons shall not thereafter he 
responsible for the use to which same is put or for the loss 
or misapplication thereof. 


Sec. 18—In connection with any matter relating to the ad- 
ministration and execution of this trust and the fund, the 
trustees shall have the right to assume that any paper, 
record, instrument or other document submitted to them 
is genuine and to have been made, executed and delivered 
by the person, firm or corporation purporting to have 
made, executed and delivered the same, and the trustees 
shall suffer no liability in the event such assumption should 
thereafter be determined to be inaccurate or erroneous; 
in like manner the trustees shall have the right to rely 
and act upon and in accordance with the opinion and advice 
of legal counsel, and shall suffer no liability in the event 
such opinion and advice should thereafter be determined 
to be unsound or incorrect. 


Src. 19—The costs and expenses, including legal fees for 
any action, suit, or proceeding relating to the Trust which 
is brought against the trustees, shall be paid as a general 
expense of the administration, provided, however, that 
such costs or expenses shall not be paid from the Trust 
Fund if it is adjudged in the action, suit or proceeding 
that the trustees were guilty of gross negligence or willful 
misconduct. 


Article VI 
OWNERSHIP IN AND RIGHTS TO FUND 


Sec. 1—Title to the fund shall be vested in and remain 
exclusively in the trustees, and no employer, the Union, or 
any employee or any beneficiary under the plan shall have 
any right, title or interest in the funds, nor any right to 
the contributions to be made thereto. No contributions to 


be made hereunder shall be deemed wages due any em- 
ployee. 


Sec. 2—This trust shall be irrevocable, and the fund shall 
be administered for the sole purpose as provided here- 
under. The fund shall not be subject in any manner to 
anticipation, alienation, sale, transfer, assignment, pledge, 
encumbrance or charge by any person other than the trus- 
tees and their duly authorized representatives, and by 
such trustees or representatives only to the extent and for 
the purposes as herein specifically provided. 


Article VII 
MISCELLANEOUS PROVISIONS 


Sec. 1—No person, firm or corporation dealing with the 
trustees shall be obliged to see to the application of any 
monies or properties of the fund or to see that the terms of 
this Trust Agreement have been complied with, or be obliged 
to inquire into the necessity or expediency of any act of the 
trustees, and with regard to every instrument executed by 
the trustees, every such person, firm or corporation relying 
thereon shall be entitled conclusively to assume that: 


(a)—at the time of the delivery of said instrument the 
trust herein created was in full force and effect; and 

(b)—said instrument was executed in accordance with 
the terms and conditions of this Trust Agreement; and 

(c)—the trustees were duly authorized and empowered 
to execute such instrument. 


Sec. 2—This agreement may be amended in writing at any 
time as follows: A majority of the trustees shall first con- 
cur in the amendment and thereafter submit same in writ- 
ing to all signatories. Within thirty days after date of 
mailing of said amendment any signatory may present in 
writing to the trustees his objection thereto. If a majority 
of the signatories, or the employers of a majority of em- 
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ployees covered by this Trust Agreement present such ob- 
jection, then the amendment shall not become effective. 


If, however, within the aforesaid time period a majority 
of the signatories or the employers of a majority of em- 
ployees covered by this Trust Agreement do not present 
such objection, then the amendment shall become effective 
at the expiration of such time period. In no event shall this 
agreement be amended so as to change the purposes herein 
stated or permit the diversion of application of any of the 
trust fund for any other purpose. 


Sec. 3—This trust is accepted by the trustees in the State 
of Illinois and all questions pertaining to its validity, con- 
struction and administration shall be determined in accord- 
ance with the laws of such State. 


Sec. 4+—This trust shall continue during the term of such 
collective bargaining agreements as referred to in Article 
I, Sec. 1 and during the term of any renewal or extension 
of such collective bargaining agreements, or any succeed- 
ing collective bargaining agreements, which provide for the 
continuation of such trust. 


Sec. 5—Upon the termination of the trust the trustees shall 
continue in such capacity for the purpose of disolution with 
full powers as herein provided and may execute any and 
all instruments which may be required. 


IX WITNESS WHEREOF, we have hereunto set 
hands and seals this 25th day of November, 1960. 
Employer: 

Associatep Foop RetaiLers OF GREATER CHICAGO, 

as Agent for certain employers listed on 
attached schedule 


By Cuartes H. Bromann 
Executive Secretary 
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Union: 

Vicror R. Reysa 
Local 1550 

S. R. NicHoison 
Local 1504 

Gunnar Strortz 
Local 1540 

W. B. Strack 
Local 1453 

Ricuarp Russo 
Local 98 


The undersigned have been duly designated as trustees 
in accordance with the foregoing Agreement and Declara- 
tion of Trust and do hereby accept the trust herein imposed 
upon all terms and conditions set forth herein. 


Accepted and Approved: 
Gunnar StTo.tz 
Victor R. Reysa 
JosepH A. Barron 
Cuartes H. Bromann 


General Counsel's Exhibit No. 29-D 


Curcaco ArEa Reta, Foop Cierxs Unions 
aNpD Empwoyers InsuraNcE Funp 


Agreement and Declaration of Trust 


This agreement and Declaration of Trust is made as of 
, 1960, by and between 
, Employer, and Local , affliated with 
Retail Clerks International Association, AFL-CIO. 


WITNESSETH: 


WHEREAS, the Employer has entered into a collective 
bargaining agreement with the union local listed above 
which agreement is effective from November 22, 1959 
through November 25, 1961 and 
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WHEREAS, said agreement is part of a series of sim- 
ilar agreements heretofore entered into between certain 
employers and local unions as defined herein, each of which 
contemplates the creation or continuance of a Trust Fund 
for the purpose of providing group insurance benefits for 
eligible employees and their dependents as hereinafter 
described. 


NOW, THEREFORE, in consideration of the premises 
and mutual promises and covenants herein contained, the 
parties hereto agree as follows: 


Article I 
DEFINITIONS 


Sec. 1—The term ‘Collective Bargaining Agreement’’ as 
used herein shall mean the Collective Bargaining Agree- 
ments covering retail food stores effective from November 
22, 1959 to November 25, 1961, including any amendments 
thereto, and modifications and renewals thereof. 


Sec. 2—The term ‘“‘Union’’ shall include Local Unions 
1550-1540-1504-1453 and 98 affiliated with Retail Clerks In- 
ternational Association AFL-CIO. 


Sec. 3—The term ‘‘Employer”’ shall mean each employer 
who has executed or shall hereinafter execute the collective 
bargaining agreement mentioned above. 


Src. 4—The term ‘‘Employee’’ as used herein shall mean 
all the employees of the employer within the bargaining 
units for whom contributions are required as set forth in 
the collective bargaining agreement. 

Sec. 5—The term ‘‘Eligible Employee’? shall mean all 
employees as defined in Sec. 4, whom the trustees under 


the powers conferred upon them by this agreement shall 
make eligible for the benefits provided hereunder. 


Sec. 6—The term ‘‘Employer Contributions’’ shall mean 


payments required of an employer by the collective bar- 
gaining agreement to the health and welfare trust fund 
herein created. 


Article II 
CREATION AND NAME OF TRUST FUND 


Sec. 1—The Union and the Employer hereby create and 
establish with the trustees hereinafter designated a trust 
to be known as ‘‘Chicago Area Retail Food Clerks Unions 
and Employers Insurance Fund,’’ which shall comprise 
the entire assets derived from Employer contributions 
hereafter made to, or for the account of this Trust Fund, 
together with all other assets, investments and monies re- 
ceived from, and all other property, funds, assets and mon- 
ies received and held by the trustees for the use, purposes 
and trusts as set forth in this Agreement. 


Article III 
DESIGNATION OF TRUSTEES 


Sec. 1—The fund shall be administered by a Board of 
Trustees, two of whom shall be representatives of the Em- 
ployer, and two of whom shall be representatives of the 
Union. 

The term trustees as used herein shall include an alter- 
nate trustee when he is acting in the place of a regular 
trustee. 


Sec. 2—One employer trustee and one alternate trustee 
shall be selected by employers operating 25 or more stores 
in the area covered by the trust and one employer trustee 
and one alternate trustee shall be selected by employers 
operating less than 25 stores in the said area, provided, 
however, that the trustees so designated or selected shall 
be mutually acceptable to both employer groups and shall 
represent and act for and on behalf of all Employers. The 
Employer hereby designates as its trustees: 
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Regular Trustees 
Joseph A. Barron 
Charles H. Bromann 
Alternate Trustees 
Joseph Quirk 
Edward G. Scherer 


The Union hereby designates as its trustees: 
Regular Trustees 
Gunnar Stoltz 
Victor R. Reysa 
Alternate Trustees 
S. R. Nicholson 
Waldemar B. Stack 


The term trustees as used herein shall include an Alternate 
Trustee when he is acting in the place of a Regular Trustee. 


Sec. 3.—Trustees shall serve without compensation from 
the trust fund, provided, however, that trustees may be 
reimbursed by the trust fund for reasonable and necessary 
expenses incurred by them in the performance of their 
duties as trustees. 


Sec. 4—Each trustee shall continue to serve during the 
existence of this trust until his death, incapacity, resigna- 
tion or removal. 


Sec. 5—A trustee may resign at any time by giving a thirty 
(30) day notice in writing to the remaining trustees. At 
any time and for any reason a majority of the Unions, 
parties to this Trust Agreement, shall have the right to 
remove either or both of the Union trustees. Similarly, 
either group of Employers as defined in Article III, See. 2, 
shall have the right to remove either or both of the Em- 
ployer trustees. In such event the party removing a trustee 
shall give the other trustees five (5) days written notice of 
such action and shall designate in such notice the successor 
trustee. 


In no event shall this trust fund or the operation of the 
Board of Trustees be impaired by the death, incapacity, 
resignation or removal of a trustee and in the event of a 
vacancy on the Board of Trustees, the remaining trustees 
shall have full power to act until the designation of a 
successor trustee. 


Sec. 6—In the event of the death, incapacity or resignation 
of a trustee, a successor trustee shall be appointed within 
thirty (30) days by the party responsible therefor. Written 
notice of the appointment shall be served upon the other 
trustees and parties within said time. 

Any successor trustee shall immediately upon his desig- 
nation as a successor trustee and his acceptance thereof in 
writing, become vested with all the property, rights, powers 
and duties of a trustee. 


Article IV 
ADMINISTRATION OF TRUST FUND 


Sec. 1—The funds shall be administered, controlled and 
supervised in accordance with this Trust Agreement, solely 
by the Board of Trustees. 

Sec. 2—The Board of Trustees shall meet once cach calen- 
dar quarter at the principal office of the fund and at such 
other times as the trustees shall deem necessary. Any two 
trustees may call a special meeting of the Board of Trus- 
tees by giving the other trustees five (5) days’ notice in 
writing of such meeting. 


Sec. 3—At any meeting of the trustees, two trustees repre- 
senting the Employer and two trustees representing the 
Union shall constitute a quorum. 


Sec. 4—All decisions of the Board of Trustees except as 
provided in Article V, Sec. 1, shall be by majority of votes 
cast. Each trustee shall have one vote. 


Sec. 5—At the commencement of each fiscal year of the 


‘Trust, the trustees shall select from among them a chair- 
man and a secretary who shall each serve for a period of 
one year. One officer shall be a Union trustee and one 
officer shall be an Employer trustee. The secretary shall 
keep an accurate record of the proceedings at all meetings 
of the trustees, and of any action taken. The minutes, of 
all meetings and a record of action taken shall be tran- 
scribed and retained by the trustees. 


Sec. 6—In the event that a majority of trustees are unable 
to agree upon any matter in connection with the adminis- 
tration of this trust, then the trustees shall select a neutral 
person as an impartial arbitrator who is willing to act in 
the determination of such dispute. In the event a majority 
of the trustees fail to agree upon the selection of an impar- 
tial arbitrator, then any one or more of said trustees may 
petition the U.S. District Court, Northern District of Illi- 
nois, Eastern Division to have the appointment of an im- 
partial umpire to decide such dispute. Any costs and at- 
torneys’ fees in connection with the foregoing shall be paid 


out of the trust fund, including any reasonable compensa- 
tion to the umpire. 


Differences arising as to the interpretation or applica- 
tion of the provisions of this trust agreement, or relating 
to employee benefits provided for hereunder shall not be 
subject to the grievance or arbitration procedures estab- 
lished in the collective bargaining agreement. 


ArTICLE V 
POWERS AND DUTIES OF TRUSTEES 


Sec. 1—The trustees shall purchase from the Trust Funds 
a group insurance policy or policies from an insurer or 
insurers of their selection, which policy or policies shall 
provide life insurance, accidental death and dismember- 
ment insurance, and accident and sickness loss of time in- 
demnity for eligible employees, and such hospitalization, 


medical and surgical benefits for eligible employees and 
their dependents as the trustee may determine, or such 
other insurance for eligible employees and their dependents 
as the trustees by unanimous agreement may determine. 


Sec. 2—To effectuate the aforesaid purpose of the trust 
fund herein the trustees are hereby authorized and em- 
powered to apply for, accept delivery of and act as policy 
holder under the group insurance policies. 

Sec. 3—The trustees are expressly authorized and empow- 
ered to cancel any policy or policies of insurance which they 
have caused to be issued and may purchase in lieu thereof 
other like insurance from other insurance carrier or 
carriers. 

Sec. 4—The trustees shall be empowered to agree with each 
insurance carrier upon all of the provisions to be contained 
in each policy. 


Sec. 5—The trustees, from trust funds available, shall pay 
the premium or premiums on the group insurance policy 


or policies obtained by them. 

Sec. 6—The trustees shall establish a uniform system 
among the employers for the timely transmission of reports 
and contributions and establish a periodic date on which 
such reports and contributions shall be due. The trustees 
shall immediately notify any employer of a delinquency. 
mistake or discrepancy in a report or contribution. Where 
an employer fails to make contributions or refuses to make 
a correct report, the trustees may terminate the employer 
from further participation in this trust by sending a notice 
of termination to the employer’s address as it appears in 
the records of the trust. Such notice shall state the cause 
for termination and shall state the date on which insurance 
for the employer’s eligible employees shall terminate. 


The trustees may in their absolute discretion pay out of 
trust funds, premiums on insurance for an employer’s eli- 
gible employees where the employer fails to send in the 
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contributions which are due or a proper report for a period 
that does not exceed two (2) months from the date the con- 
tribution or report is due. An employer shall remain liable 
for the full amount of contributions due during the period 
for which such premiums were so paid for his eligible em- 
ployees. The trustees shall have the power to take zny 
action necessary for the recovery of such contributions, 
and the enforcement of the employer’s obligations here- 
under. 

Sec. T—The trustees shall maintain complete records of all 
transactions of the trust, including complete and up-to-date 
lists furnished by the employers of eligible employees for 
whom contributions have been made. 


The trustees shall provide for an audit to be made an- 
nually from the date hereof. The records of the trust, in- 
cluding statement of results of the annual audit, shall be 
available for the inspection of interested parties at the 
principal office of the trust. 


Sec. 8—The trustees may prescribe such rules and regula- 
tions as may, in their discretion, be proper or necessary 
for the sound and efficient administration of this trust, pro- 
vided the rules and regulations shall not be inconsistent 
with the provisions of this Agreement. 


Sec. 9—The trustees shall have the power to lease such 
premises and to purchase such materials, supplies and 
equipment and to hire such legal counsel, investment coun- 
sel, administrative, accounting and other assistants or em- 
ployees as in their discretion they may find necessary or 
appropriate in carrying out the purposes of this trust and 
the performance of their duties. 

Sec. 10—The trustees shall determine the terms and condi- 
tions of employee and dependent eligibility for benefits 
under this trust provided, however, that the employer’s 
obligation for payment to the trust fund shall be in accord- 
ance with the provisions of the collective bargaining agree- 


274 


ment and shall not be enlarged by any rules, regulations or 
determination of the trustees pertaining to employee eli- 
gibility. 

Sec. 11—The trustees shall deposit all monies received pur- 
suant to this trust in such bank or banks as the trustees may 
select for that purpose. 


All withdrawals of funds from such bank or banks shall 
be by check signed by one trustee representing the Union 
and countersigned by one trustee representing the Em- 
ployer. 


Sec. 12—The trustees shall provide and procure at the ex- 
pense of the trust, fidelity bonds for each of the trustees 
and for all other persons whom they may authorize to 
handle, deal with or draw upon the monies in the fund for 
any purpose whatsoever. Said bonds shall be maintained 
in such reasonable amounts and shall be obtained from such 
company or companies as the trustees shall determine. 


Sec. 13—The trustees shall have the power to invest and 
reinvest such part of the trust fund as in their sole judg- 
ment is advisable, in bonds and securities of the United 
States Government or any political subdivision thereof, or 
in any banking institution in which deposits are protected 
by federally approved insurance, which the trustees shall, 
after investigation, determine to be investments which 
would be made by a reasonably prudent person. The trus- 
tees, however, shall not be under any duty to invest and 
shall not be chargeable with interest for their failure to 
so invest. 


Sec. 14—The trustees shall have the power to establish and 
accumulate such reserve funds that may be necessary to 
provide for administration expenses and other proper 
applications of the trust. 


Sec. 15—The trustees shall have the power to construe the 
provisions of this Trust Agreement and any construction 
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adopted by them in good faith shall be binding upon the 
Union, Employer and employees. 


Sec. 16—The trustees shall not be liable for any action pur- 
suant to the trust in good faith taken or omitted, or for any 
action taken or omitted by any agent, employees or attor- 
ney selected by the trustees with reasonable care, or for any 
action taken or omitted by any other trustee. 


Sec. 17—The receipt given by the trustees for any money 
or other properties received by them shall effectually dis- 
charge the person or persons paying or transferring the 
same, and such person or persons shall not thereafter be 
responsible for the use to which same is put or for the loss 
or misapplication thereof. 


Sec. 18—IJn connection with any matter relating to the ad- 
ministration and execution of this trust and the fund, the 
trustees shall have the right to assume that any paper, 
record, instrument or other document submitted to them 
is genuine and to have been made, executed and delivered 
by the person, firm or corporation purporting to have 
made, executed and delivered the same, and the trustees 
shall suffer no liability in the event such assumption should 
thereafter be determined to be inaccurate or erroneous; 
in like manner the trustees shall have the right to rely 
and act upon and in accordance with the opinion and advice 
of legal counsel, and shall suffer no liability in the event 
such opinion and advice should thereafter be determined 
to be unsound or incorrect. 


Sec. 19—The costs and expenses, including legal fees for 
any action, suit, or proceeding relating to the Trust which 
is brought against the trustees, shall be paid as a general 
expense of the administration, provided, however, that 
such costs or expenses shall not be paid from the Trust 
Fund if it is adjudged in the action, suit or proceeding 
that the trustees were guilty of gross negligence or willful 
misconduct. 
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Article VI 
OWNERSHIP IN AND RIGHTS TO FUND 


Sec. 1—Title to the fund shall be vested in and remain 
exclusively in the trustees, and no employer, the Union, or 
any employee or uny beneficiary under the plan shall have 
any right, title or interest in the funds, nor any right to 
the contributions to be made thereto. No contributions to 
be made hereunder shall be deemed wages due any em- 
ployee. 


Sec. 2—This trust shall be irrevocable, and the fund shall 
be administered for the sole purpose as provided here- 
under. The fund shall not be subject in any manner to 
anticipation, alienation, sale, transfer, assignment, pledge, 
encumbrance or charge by any person other than the trus- 
tees and their duly authorized representatives, and by 
such trustees or representatives only to the extent and for 
the purposes as herein specifically provided. 


Article VII 
MISCELLANEOUS PROVISIONS 


Sec. 1—No person, firm or corporation dealing with the 
trustees shall be obliged to see to the application of any 
monies or properties of the fund or to see that the terms of 
this Trust Agreement have been complied with, or be obliged 
to inquire into the necessity or expediency of any act of the 
trustees, and with regard to every instrument executed by 
the trustees, every such person, firm or corporation relying 
thereon shall be entitled conclusively to assume that: 

(a)—at the time of the delivery of said instrument the 
trust herein created was in full force and effect: and 

(b)—said instrument was executed in accordance with 
the terms and conditions of this Trust Agreement: and 

(c)—the trustees were duly authorized and empowered 
to execute such instrument. 
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Sec. 2—This agreement may be amended in writing at any 
time as follows: A majority of the trustees shall first con- 
cur in the amendment and thereafter submit same in writ- 
ing to all signatories. Within thirty days after date of 
mailing of said amendment any signatory may present in 
writing to the trustees his objection thereto. If a majority 
of the signatories, or the employers of a majority of em- 
ployees covered by this Trust Agreement present such ob- 
jection, then the amendment shall not become effective. 


If, however, within the aforesaid time period a majority 
of the signatories or the employers of a majority of em- 
ployees covered by this Trust Agreement do not present 
such objection, then the amendment shall become effective 
at the expiration of such time period. In no event shall this 
agreement be amended so as to change the purposes herein 
stated or permit the diversion or application of any of the 
trust fund for any other purpose. 


Sec. 3—This trust is accepted by the trustees in the State 
of Illinois and all questions pertaining to its validity, con- 
struction and administration shall be determined in accord- 
ance with the laws of such State. 


Sec. 4—This trust shall continue during the term of such 
collective bargaining agreements as referred to in Article 
I, Sec. 1 and during the term of any renewal or extension 
of such collective bargaining agreements, or any succeed- 
ing collective bargaining agreements, which provide for the 
continuation of such trust. 


Sec. 5—Upon the termination of the trust the trustees shall 
continue in such capacity for the purpose of disolution with 
full powers as herein provided and may execute any and 
all instruments which may be required. 


IN WITNESS WHEREOF, we have hereunto set our 
hands and seals this 29th day of November, 1960. 


Employer: 


L. R. MussELMAN 
M. H. Saunpers 


Union: 


Victor R. Reysa 
Loeal 1550 

S. R. NicHotson 
Local 1504 

Gunnar STOLTz 
Local 1540 

W. B. Strack 
Local 1453 

Ricuarp Russo 
Local 98 


The undersigned have been duly designated as trustees 
in accordance with the foregoing Agreement and Declara- 
tion of Trust and do hereby accept the trust herein imposed 
upon all terms and conditions set forth herein. 


Accepted and Approved: 


Gunnar Sro.tz 
Victor R. Reysa 
JosePH A. Barron 
Cuartrs H. Bromaxn 


General Counsel's Exhibit No. 31-A 
Dated: April 16, 1962 


This letter will serve to confirm our understanding 
reached in the recent negotiations which were concluded 
February 25, 1962 relative to the exclusion of part-time 
employees working eleven (11) hours or less, as of March 
1st, 1960. 


Tt is understood that the above referred to employees are 
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not subject to the terms of Section 2, of the current Agree- 
ment under the heading of ‘‘Coverage’’. 


Signed for the Union: 
Victor R. Reysa, 1550 


Signed for the Company: 
A. J. Ernst 


AGREEMENT 


Tuis AGREEMENT, mutually entered into this 16th day of 
April, 1962, by and between Retail Clerks Union, Local 
1550, chartered by the Retail Clerks International Asso- 
ciation, AFL-CIO, as party of the first part, and herein- 
after referred to as the Union, and Great Atlantic & Pacific 
Tea Co. Inc., or its successors, as party of the second part, 
and hereinafter referred to as the Company. 


Section 1 
Intent and Purpose 


A. It is the intent and purpose of the parties hereto that 
this Agreement will promote and improve industrial re- 
lationship between the Company and its employees. 


B. The Company recognizes the Union as the sole col- 
lective bargaining agency for all of the employees, as here- 
inafter set forth, employed at the retail stores of Great 
Atlantic & Pacifie Tea Co., Inec., in Chicago, Tlinois. 


Section 2 
Coverage 


A. The term ‘‘Company’”’ as used in this Agreement shall 
refer and relate to retail stores of Great Atlantic & Pacific 
Tea Co. Ine., in Chieago, Illinois. 


B. The term ‘‘employees’’ as used in this Agreement 
shall include all employees working in the retail stores 
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of the Company who are actively engaged in the handling 
or selling of merchandise, except those employees in the 
meat department and one (1) store manager per store. 


Section 3 
Union Officer 


A. The Company agrees that there shall be no discrimi- 
nation against any employee because of Union affiliation or 
activity. 

B. It is agreed that an employee of the Company, upon 
being elected to office in the Union where his entire time 
is required, shall be considered on leave-of-absence for 
two (2) one (1) year terms, and upon expiration of his 
term of office in the. Union shall be reinstated in a similar 
position as that held when granted leave-of-absence. 


Section 4 
Holidays 


A. No clerk shall work on the following holidays: New 
Year’s Day, Decoration Day, Independence Day, Labor 
Day, Thanksgiving Day, Christmas Day, or on days legally 
celebrated in lieu thereof and any additional holiday pro- 
claimed by the President of the United States or Act of 
Congress, commemorating the victory of the allied powers 
over Japan and Germany, or either of them. 

B. During the weeks in which holidays occur, regular 
full-time employees shall receive time and one-half (142) 
their regular rate of pay after thirty-two (32) hours actu- 
ally worked. In addition, employees shall receive eight 
(8) hours pay for such holidays. 


C. Part-time employees averaging twenty-six (26) hours 
or more per week will be entitled to holiday pay for the 
number of hours normally scheduled to be worked on the 
holiday. The previous four (4) weeks will be used to deter- 
mine the average hours worked, as well as the average hours 
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the part-time employee would have worked on the day of 
the holiday. 


Section 5 
Working Hours and Overtime 


A. The basic work week for male and female emp.oyees 
shall be forty (40) hours to be worked in five (5) days. 

It is agreed that during the life of this Agreement there 
shall be no change in the basic work week as specified above 
by the Company without first obtaining the approval of the 
Union. 

B. Employees will be paid time and one-half (174) their 
regular rate of pay for work in excess of forty (40) hours 
per week. 

(. Employees, except night stockers as set forth in Sec- 
tion 5, paragraph 1 below, will be paid time and one-half 
(1%) their regular rates of pay for work in excess of 
eight (8) hours per day. 

Night stockers will receive time and one-half (1144) per 
their regular rate of pay for work in excess of nine (9) 
hours per night. 

D. Time and one-half (114) shall be paid on the weekly 
basis or daily basis, whichever is greater, but in no case on 
both. 


E. No regular full-time female employee in the State of 
Indiana shall be required to work more than eight (8) 
hours per day, except in case of emergency or in case of 
opening new or remodeled stores. It is recognized that in 
the State of Lllinois female employees are restricted to 
eight (8) hours per day by State Law. 


F. Regular clerks required to report to work on any day 
shall receive a minimum of four (4) hours of work. Part- 
time clerks who are scheduled to report for work and do 
report at the time scheduled shall receive a minimum of 
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two (2) hours work or two (2) hours pay in lieu thereof, 
provided that they are available for two (2) hours work. 

G. Work performed on Sunday from 12:01 A.M. to 12:00 
P.M. midnight shall be compensated at the rate of time 
and one-half (114) the regular rate of pay. 

Employees shall not be required to work on Sunday. 
Wherever possible, work scheduled on Sunday by the Em- 
ployer for full-time and part-time employees shall be of- 
fered to the senior employees in each category, provided 
they have the ability to perform the work required. 

H. All employees shall receive an hour for lunch during 
each eight (8) hour shift. The lunch period shall be sched- 
uled approximately in the middle of the employee’s shift. 

I. Any employees on night jobs starting work between 
the hours of 7:00 P.M. and 7:00 A.M. shall receive premium 
pay of ten cents (10¢) per hour in addition to his or her 
regular hourly rate of pay. 

J. Employees shall receive one (1) fifteen (15) minute 
rest period without loss of pay for each four (4) hours 


worked in any one (1) work day. The rest periods shall 
be scheduled approximately in the middle of the employee*s 
half shifts. 


K. Employees shall not work a split shift. 


L. The Company agrees not to employ or schedule two 
(2) or more part-time employees where it is possible to em- 
ploy or schedule one (1) or more full-time employees. 

M. The hours for each employee shall be scheduled by 
the Company. A work schedule for all employees shall be 
posted in each store not later than noon Friday of the 
current week for the following week. 


Section 6 
Wage Schedules 


A. A regular clerk is defined for purposes of this Agree- 
ment as one who is regularly employed twenty-six (26) 
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hours or more per week and shall be paid for the number 
of hours worked on the basis of the following schedule 
of minimum rates: 


For period 
11/26/61 Effective Effective 
through 11/24/62 11/25/62 5/24/64 

Male 40-hr. Wk. Hr 40-hr. Wk. Hr. 40-hr. Wk. Hr. 
0 to 6 mos. in industry ... $76.00 1.90 $80.00 2. $83.00 
6 mos. to 1 yr. in industry .... 79.50 1.99 83.50 2. 86.50 
lyr. to 18 mos, in industry .... 83,00 R 90,00 
18 mos, to 24 mos, in industry 90.00 2. i 97.00 
After 24 mos. in industry .... 98.00 2. . a 105.00 


Female 

0 to 6 mos. in industry 71.50 1, . F 78,50 
6 mos. to 1 yr. in industry .... 74.50 1. . : 81.50 
lyr. to 18 mos, in industry .... 78.00 1. A 5 85.00 
18 mos, to 24 mos, in industry 83.00 2. & 90.00 
After 24 mos, in industry .... 89.00 2. 3, -s 96.00 


B. A part-time clerk is defined for the purposes of this 
Contract as one who is regularly employed less than twenty- 
six (26) hours per week and shall be paid according to the 


following schedule of minimum rates: 


For period 
11/26/61 Effective Effective 
Male and Female through 11/24/62 11/25/62 5/24/64 
Hr. Hr. Hr, 
0 to 3 mos, in industry - 1,525 1.625 1.70 
3 mos. to 6 mos. in industry ......... 1.605 1.705 1.78 
6 mos, to 1 yr. in industry . 1.695 1.795 1.87 
After 1 yr. in industry . 1.825 1,925 2.00 


40-hr. Wk. Hr. 40-hr. Wk. Hr. 40-hr. Wk. Hr. 
Assistant Manager® .. ...$118.00 2,95 $122.00 3.05 $125.00 3.125 
Produce Manager*® .. ... 116,00 2.90 120.00 3.00 123.00 3.075 
Cashier Bookkeeper**® 2.3875 «999.50 2.4875 102.50 2.5625 


* An Assistant Manager is defined as one who assists the manager in super- 
vising the operation of the store. 

** A Produce Department Head is defined as one who supervises the opera- 
tion of the produce department under the direction of the Store Manager. 

*** A Cashier-Bookkeeper shall be defined for purposes of this Contract as 
an employee who is appointed and trained by the Company to handle the cash 
and the necessary reports to the General Office and such other work as required 
in supermarkets. 
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The increase of 12%4c per hour is to apply to all em- 
ployees who are presently receiving in excess of contract 
rates, except that it shall not be retroactive, but in any 
case must be effective before April 9, 1962. 


The minimum increases of 10¢c per hour effective 11/25/62 
and 7c per hour effective 5/24/64 must also apply to 
employees being paid more than the minimum contract 
rates. 


D. After one (1) year of service, part-time employees 
will begin accumulating hours and upon completion of 520 
hours worked after one (1) year of service will advance 
to the beginning wage bracket of the ‘‘regular clerks”’ 
wage schedule and for each 1040 hours worked thereafter 
will advance to the next highest bracket of the ‘‘regular 
clerks’’ wage schedule. 


E. Following are the rules for employees moving from 
part-time to regular clerk classifications and vice versa: 


1. After a part-time employee has worked an average 
of twenty-six (26) or more hours per week for four 
(4) continuous weeks, he shall be classified as a regu- 
lar clerk and be paid accordingly beginning with the 
first week following such four (4) week period. 


After a regular employee has worked an average of 
less than twenty-six (26) hours per week for four 
(4) continuous weeks, he shall be classified as a part- 
time clerk and be paid accordingly beginning with 
the first week following such four (4) week period. 


If a part-time clerk is reclassified to the regular 
clerk classification and the Company expects him to 
work regularly twenty-six (26) hours or more per 
week, his rate of pay shall be changed to the proper 
rate in the regular clerk classification immediately. 


. If a regular clerk is reclassified to the part-time clerk 
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classification and the Company expects him to work 
regularly less than twenty-six (26) hours per week, 
his rate of pay shall be changed to the proper rate 
in the part-time clerk classification immediately. 


F. The above classifications in Section 6-C are appointed 
by field supervision. Nothing in this clause shall foreclose 
the right of the Union to present a grievance in regard 
to these sub-sections. 


G. Employees presently receiving, or who may here- 
after receive in excess of the above pay schedules shall 
not have their pay decreased because of provisions of this 
Contract. 


II. Definition of ‘‘Service in Industry”’. 


1, Proven comparable experience not terminating more 
than five (5) years prior to date of application and 
shown on application for employment shall be the basis 
for determination of new employees’ rate of pay. 
Such experience prior to five (5) years before date 
of application and ending within the five (5) year 
period must be continuous to be counted. R.C.I.A. 
Union Card showing experience in the industry within 
five (5) years prior to date of application will be rec 
ognized as initial proof of experience. 


Claims for rate adjustment based on previous service 
‘“‘in the industry’’ must be filed in writing within 
ninety days from date of employment otherwise the 
employee forfeits any claim under this provision. 


I. It is agreed that when an employee is advanced from 
part-time to regular classification that the total hours of 
part-time employment shall be divided by the basic work 
week to establish the full-time rate of pay. This paragraph 
applies to Section 6, Paragraph E above but not to Section 
6, Paragraph D above. 
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Section 7 
Seniority and Leave of Absence 


A. Seniority shall prevail among employees in each store 
and shall apply to part-time and regular employees. Ability 
being equal, the last employee hired shall be the first em- 
ployee laid off. Earned vacations shall be granted in ac- 
cordance with length of service. In the event of transfer, 
it is agreed that store seniority shall prevail. Any employee 
so transferred shall retain the seniority previously accumu- 
lated. 

B. Part-time employees who are qualified and available 
shall be given the opportunity to fill full-time job openings 
when they occur. 

C. Employees transferred from existing stores to a new 
store that is opened shall, if subject to lay-off within a 
period of ninety (90) days after the store is opened, have 
the right to return to the store from which transferred and 
assume the job that their seniority warrants, provided they 
have the ability to perform the work required. 


D. When an employee’s employment is reduced from 
full-time to part-time, his part-time seniority is to date 
from the original date of hire. When a part-time employee 
is promoted to full-time, his full-time seniority dates from 
his latest assignment to full-time work. 


FE. A full-time employee shall have seniority over a part- 
time employee only to the extent that a full-time employee 
who is to be laid off or transferred, may claim in his store 
the hours worked by a particular part-time employee within 
the store, provided the full-time employee has the qualifi- 
cations and ability to perform the duties of the part-time 
employee being replaced. 


A part-time employee may exercise seniority over any 
other part-time employee within his store, only in the man- 
ner as set forth above. 
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I’. In the event of store closing, the Company shall trans- 
fer employees with five (5) years or more continuous full- 
time service to other stores determined by the Company 
providing such transfers are consistent with the needs of 
the business. 


G. No employee shall acquire any seniority rights until 
he has been employed by the Company for at least thirty 
(30) days provided that after thirty (30) days employment 
the seniority beginning date shall revert to the last date 
of hire. 


H. Application for leave of absence must be in writing 
and directed to the attention of the Personnel Department. 
When granted leave of absence, not to exceed ninety (90) 
days, within any one (1) year of employment, employees 
will be reinstated without loss of seniority. 


I. No employee shall be discharged because of absence 
resulting from proven illness not to exceed thirty (30) 


days, provided the employee has been employed ninety 
(90) days or more prior to the first day of absence due to 
illness. The employee must be able to pass a physical ex- 
amination upon return to work if requested. 


Section § 
Vacations 

A. All full-time employees who have been in the con- 
tinuous employment of the Company for one (1) year or 
more shall receive one (1) week’s vacation annually with 
their current weekly base pay. 

B. All full-time employees who have been in the con- 
tinuous employment of the Company for two (2) vears or 
more shall receive two (2) week’s vacation annually with 
their current weekly base pay. 


C. All full-time employees who have been in the continu- 
ous full-time employment of the Company for ten (10) 
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years or more shall receive three (3) weeks vacation an- 
nually with their current weekly base pay. 


D. All full-time employees who have been in the continu- 
ous full-time employment of the Company for twenty (20) 
years or more shall receive four (+) weeks vacation with 
their current weekly base pay. 


E. Part-time employees averaging twenty-six (26) hours 
or more per week for the previous year shall receive a pro- 
rata vacation with pay equal to the number of hours 
worked in that year divided by fifty-two (52). 


Part-time vacations shall be on the basis of two (2) weeks 
maximum after two (2) years of continuous service. 


F. An employee who has qualified for his or her first 
vacation and is subsequently laid off, shall receive a pro- 
rata vacation for each full month of service completed since 
his last anniversary date of employment. 


G. If a holiday occurs during an employee's vacation, he 
or she shall be paid an additional day’s pay or receive an 
extra day off in addition to the vacation pay. 


H. The Company agrees to cover all employees under 
the unemployment compensation act or agrees to pay an 
employee one (1) week’s pay upon dismissal, because of an 
over-supply of help. 


I. Should a regular employee be temporarily transferred 
from his or her regular assigned store to another store 
and such transfer results in additional transportation ex- 
pense, the employee will be reimbursed by the Company 
for such additional transportation expense. 


J. It is agreed that no regular full-time employee shall 
have his basic work week reduced for the purpose of evad- 
ing vacation provisions established herein for regular 
full-time employees. 
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Section 9 


Union and Agency Shop 


A. The following stop condition shall be effective except 
in Indiana where prohibited by State Law: 


It shall be a condition of employment that all employees 
of the Company covered by this Agreement who are mem- 
bers of the Union in good standing on the execution date of 
this Agreement shall remain members in good standing and 
those who are not members on the execution date of this 
Agreement shall on the thirty-first (31) day following the 
execution date of this Agreement, become and remain mem- 
bers in good standing in the Union. It shall also be a condi- 
tion of employment that all employees covered by this 
Agreement and hired on or after its execution date shall, 
on the thirty-first (31) day following the beginning of such 
employment become and remain members in good standing 
in the Union. The Company may secure new employees 
from any source whatsoever. During the first thirty (30) 
days of employment, a new employee shall be on a trial basis 
and may be discharged at the discretion of the Company. 


B. The Company shall pay said person so employed dur- 
ing the period said person is not a member of the Union 
at the regular Union wage provided for in this Agreement 
and shall in all other respects require said person to work 
under and live up to all provisions of this agreement. 

C. It is agreed that only those employees affiliated with 
the Union or those employees in a supervisory or executive 
capacity employed by the Company shall be permitted to 
perform work ordinarily performed by such employees. 


D. The following shall apply in the State of Indiana: 


Employees shall have the right to voluntarily become or 
to refrain from becoming members of the Union. Irrespec- 
tive of membership in the Union, however, employees cov- 
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ered by this Agreement shall be required, after thirty-one 
(31) days of employment, as a condition of continued em- 
ployment, to pay an amount equivalent to regular monthly 
dues of the Local Union to the Union as a service fee and 
to aid the Union in defraying its operating costs in con- 
nection with its legal obligations and responsibilities as the 
exclusive bargaining agent of employees in the appropriate 
bargaining unit. 


The aforesaid sum shall be payable on or before the first 
(1) day of each month. Other than the payment of this sum, 
the employer shall be under no further financial obliga- 
tion or requirements. 


In consideration of the Company’s entering into the 
above agency shop agreement, the Union hereby agrees 
to indemnify the Company and hold it harmless from any 
and all claims, liabilities or costs of the Company which 
arise out of the entering into or enforcement of this agency 
shop agreement. 


It is also mutually agreed that in the event that a final 
decision of the Indiana Appelate or Supreme Court or a 
decision or ruling of the N.L.R.B. renders a clause like 
the above agency shop clause unlawful or unenforceable, 
said agency shop clause shall be null and void and of no 
force and effect from and after the date of said decision 
or ruling. 


The Local Union, party to this Agreement will agree to 
indemnify the Company as above set forth provided that 
any adverse decision or ruling by the Indiana Supreme 
Court or the N.L.R.B. is upheld by the United States Su- 
preme Court and provided further that the Local Union 
will not be liable for such indemnification if the Company, 
party to this agreement, agrees to an agency shop clause 
with any other labor organization that does not similarly 
indemnify the Company. 
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Section 10 


Union Access to Stores 


The Company agrees to permit an authorized represent- 
ative or officer of the Union to have access to the stores 
at all hours when said stores are open for business for the 
purpose of communicating with the employees employed 
therein, but such representatives or officers shall not un- 
necessarily interfere with the duties of said members or 
the business of the Company. 


Section 11 
Grievance and Arbitration 


A. The properly accredited officers or representatives of 
both parties to this Agreement shall be authorized to settle 
any dispute arising out of the terms, application, or inter- 
pretation of this Agreement. Complaints arising out of the 
terms, application, or interpretation of this Agreement 
must be submitted in writing by the Union to the Company 
within fifteen (15) days of the date of the grievance or the 
claim is nullified. 


In the event of a dispute or grievance arising between 
the Company and the employee relative to wages, hours, 
or conditions of employment, under the terms of this 
Agreement such dispute shall be in the first instance settled, 
if possible, by representatives of the Company and the 
Union. The Union agrees to submit such dispute or griev- 
ance in writing to the personnel manager or a representa- 
tive of the Company. An investigation will be made by 
said representative of the Company and a report given to 
the Union not later than five (5) days after receipt of said 
letter. In the event of failure to adjust such dispute or 
grievances, said parties agree to submit same to arbitra- 
tion. 


When arbitration is necessary, either party may demand 


same upon five (5) days’ notice in writing, naming one (1) 
person to act in his behalf on said arbitration board. The 
other party shall within five days after receipt of letter, 
name one (1) person to act in his behalf on said arbitration 
hoard. The said two (2) persons shall select within five (5) 
Aays a third disinterested party to act on said arbitration 
ooard. In the event the first two (2) arbitrators cannot 
agree upon the third arbitrator within five (5) days follow- 
ing their appointment, either the Union or the Company 
may request the American Arbitration Association to sub- 
mit a panel of five (5) qualified arbitrators. The third 
member of the arbitration board shall be selected by the 
members representing the Employer and the Union, each 
alternately striking a name until one (1) remains as the 
selected arbitrator. The decision of the majority of the 
Arbitration Board shall be final and binding on both the 
Company and the Union. 

Expenses incurred in connection with the third arbi- 
trator shall be shared equally by the Union and the Com- 
pany. 

B. It is agreed between the parties hereto that there 
shall be no strikes, cessation of work, picketing, boycotts 
or lockouts pending the final decision of any dispute sub- 
mitted to arbitration, in accordance with the provisions 
of this Contract. 


Section 12 

Union Store Card and Button 

A. The Union Store Card may be displayed in all places 
where members of the Union are employed. The Store 
Card shall not be removed in case of a dispute unless the 
dispute is taken up with proper officials of the Company 
first. 

B. The Union shall use its best efforts as a labor organi- 
zation to enhance the interests of the Company as an Em- 
ployer of Union Labor, 
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C. Members of the Union may wear their Union buttons 
when on duty. 


D. The Company shall provide a bulletin board on which 
the Union may post notices. 


Section 13 
Discharge 
No employee shall be discharged without good and suf- 
ficient cause. Dishonesty, incompetency, drunkeness, in- 
civility shall be considered sufficient cause for dismissal. 


Secrion 14 

Pregnancy Leave of Absence 

A pregnancy leave of absence shall be granted to an em- 
ployee provided she has at least one (1) year of continuous 
full-time service and that the request for leave of absence 
is supported by a physician’s statement certifying that 
the employee is pregnant and the anticipated birth date. 
Such leave shall be taken not later than the end of the 
sixth (6th) month of pregnancy and shall expire no later 
than three (3) months after the anticipated date of birth. 
Failure to notify the Employer by the end of the sixth 
(6th) month of the need for a pregnancy leave shall forfeit 
the right for such leave and when the employee leaves, she 
shall be considered to have resigned. In determining length 
of service for the purpose of progression in the wage 
schedules and vacations, such time while on pregnancy 
leave shall not be counted. Employees on leave of absence 
shall not be entitled to holiday pay. 


Section 15 
Jury Service 


All regular employees working twenty-six (26) hours 
or more per week, who are subpoenaed for jury service 
and actually serve on a jury, shall receive the difference 
in pay for time lost and the amount received as jury pay 


294 


but in no ease shal] the total pay exceed forty (40) hours 
pay at the employee’s regular straight-time hourly rate 
of pay. When an employee is released for a day or part 
of a day, he shall report to his store for work. 


Section 16 
Funeral Leave 


The Employer agrees to pay all regular empioyees work- 
ing twenty-six (26) hours or more per week for necessary 
absence on account of death in the immediate family up 
to and including a maximum of three (3) scheduled work 
days at straight-time provided the employee attends the 
funeral. The term ‘‘immediate family’’ shall mean spouse, 
parents, child, brother, sister, father-in-law, mother-in- 
law, or any relative residing with the emplovee or with 
whom the employee is residing. 


Section 17 
Clerks Work Clause 


No salesman shall handle or stock any merchandise in the 
store excluding the meat department; except rack jobbers 
and drivers salesmen engaed in servicing the retail stores 
under prevailing practices with merchandise directly from a 
delivery vehicle at the point of delivery. It is understood 
that the above shall not apply in new stores during the 
first week after the store is opened. 


Secrion 18 

Health and Welfare 

The Company agrees to pay by the tenth (10th) day of 
the month into a health and welfare trust fund, the sum 
of sixteen dollars ($16.00) per month for each of its em- 
plovees who on the first (1st) day of such month has been 
employed for three (3) calendar months or more and has 
averaged twenty-six (26) hours or more per week for at 
least four (4) weeks. Contributions will be continued by 
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the employer for a period of eight (8) weeks on an em- 
ployee who is not on the payroll due to illness or injury. 


The trust fund shall be jointly administered by a Board 
of Trustees, with an equal number of Trustees represent- 
ing the Union, and an equal number of Trustees repre- 
senting the employer. 


In the event a covered employee works less than an 
average of twenty-six (26) hours per week for eight (8) 
consecutive weeks, such welfare premium shall be discon- 
tinued until such employee again works an average of 
twenty-six (26) hours or more per week for four (4) con- 
secutive weeks when such welfare premium will be paid 
without any waiting period. 


When an eligible employee covered by the health and 
welfare plan changes employment from one participating 
employer to another participating employer within a thirty- 
one (31) day period, the new employer shall pay contribu- 
tion immediately on such employee. 


Effective December 1, 1960, the Company’s welfare plan, 
including sick pay, life insurance, hospital and surgical- 
medical insurance, weekly health and accident insurance, 
shall be discontinued. 


Secrion 20 

Pension 

Effective November 25, 1963, the Employer agrees to 
make a contribution of five cents (5¢) per hour on all 
straight-time hours worked by all employees covered by 
this Agreement. Such contributions shall be made to a 
jointly administered Pension Trust Fund to be Trusteed 
and administered in accordance with existing law and in 
accordance with a Pension Plan and a Trust Agreement to 
be negotiated between and executed by the parties hereto. 
Said contributions shall be for the sole purpose of provid- 
ing pensions for eligible employees as defined in such Pen- 
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sion Plan. It is agreed that said Pension Plan in its en- 
tirety shall be completed and become operative as soon as 
possible, but not later than January 1, 1965. 


Secrion 20 
Conformity to Law 


Nothing contained in this Agreement is intended to vio- 
late any Federal Law, rule, or regulations made pursuant 
thereto. If any part of this Agreement is construed to be 
in such violation, then that part shall be made null and 
void and the parties agree that they will within thirty (30) 
days begin negotiations to replace said void part with a 
valid provision. 


Section 21 


Miscellaneous 
IL. 


1. In any store where the average weekly total sales for 
the 52 weeks ending October 31, 1961 is $20,000.00 or more, 
there shall be an Assistant Manager, Produce Department 
Head, and a Cashier-Bookkeeper. 

2. Effective November 25, 1962 average sales shall be 
reviewed and in any store where the average weekly sales 
for the 52 weeks ending November 3, 1962 is $20,000.00 or 
more, an Assistant Manager, a Produce Dept. Head, and a 
Cashier-Bookkeeper shall be appointed provided that the 
store does not already have one employee in each of these 
classifications. 


3. Effective November 24, 1963 average store sales shall 
be reviewed in any store where the average weekly total 
sales for the 52 weeks ending November 2, 1963 is $20,000.00 
or more, an Assistant Manager, a Produce Head, and a 
Cashier-Bookkeeper shall be appointed provided that the 
store does not already have one employee in each of these 


classifications. 
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4. In the case of a new or remodeled store, if an As- 
sistant Manager, Produce Department Head, and Head 
Cashier-Bookkeeper are not appointed as of the date of 
opening or remodeling, one (1) employee shall be appointed 
to each of these classifications at the end of four (4) 
months, provided that the average weekly total sales for 
the last three (3) of the first four (4) months is twenty 
thousand dollars ($20,000.00) or more. 


a5 


1. Any uniform deemed necessary by the Company for 
its employees shall be furnished and laundered at the ex- 
pense of the Company. 


2, Where the Company desires to furnish dacron or simi- 
lar type uniforms to female employees and the female em- 
ployees in such store are unanimously in favor of such 
uniform, such uniforms shall be laundered by the employee 
and shall be returned to the employer upon termination 


of employment, if so requested. 


Secrion 22 
Expiration Date 


This Contract shall be effective from November 26, 
1961 through November 28, 1964, at which time it shall au- 
tomatically renew itself from year to year, provided, how- 
ever, that either party may give to the other party not 
less than sixty (60) days notice in writing prior to the ex- 
piration date or to annual renewal date of its intention 
to change or terminate said Contract. 


Unstox: Retar, CuierKs INTERNATIONAL ASSOCIATION 
Locau 1550, 
Vicror R. Reysa. 


Company: Great Attantic & Pactric Tza Co., Inc. 
A. J. Ernst. 
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General Counsel's Exhibit No. 31-B 


Dated: April 13, 1962 


This letter will serve to confirm our understanding 
reached in the recent negotiations which were concluded 
February 25, 1962 relative to the exclusion of part- -time 
employees working eleven (11) hours or less, as of March 
1st, 1960. 


It is understood that the above referred to employees are 
not subject to the terms of Section 2, of the current Agree- 
ment under the heading of ‘‘Coverage’’. 


Signed for the Union: 
Victor R. Reysa, 1550 


Signed for the Company: 
JosEPH QUIRK, 
Nationa, Tea Company 


AGREEMENT 


This Agreement, mutually entered into this 13th day of 
April, 1962, by and between Retail Clerks Union, Local 
1550, chartered by the Retail Clerks International Asso- 
ciation, AFL-CIO, as party of the first part, and herein- 
after referred to as the Union, and National Tea Company, 
or its successors, as party of the second party, and here- 
inafter referred to as the Company. 


Section 1 


Intent and Purpose 


A. It is the intent and purpose of the parties hereto 
that this Agreement will promote and improve industrial 
relationship between the Company and its employees. 


B. The Company recognizes the Union as the sole col- 
lective bargaining agency for all of the employees, as 
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hereinafter set forth, employed at the retail stores of 
National Tea Company, in Chicago, Illinois. 


Section 2 
Coverage 

A. The term ‘‘Company”’ as used in this Agreement 
shall refer and relate to retail stores of National Tea Com- 
pany, in Chicago, Illinois. 

B. The term ‘‘employees’’ as used in this Agreement 
shall include all employees working in the retail stores of 
the Company who are actively engaged in the handling 
or selling of merchandise, except those employees in the 
meat department and one (1) store manager per store. 


Secrion 3 
Union Officer 


A. The Company agrees that there shall be no discrimi- 
nation against any employee because of Union affiliation 
or activity. 

B. It is agreed that an employee of the Company, upon 
being elected to office in the Union where his entire time is 
required, shall be considered on leave-of-absence for two 
(2) one (1) year terms, and upon expiration of his term 
of office in the Union shall be reinstated in a similar po- 
sition as that held when granted leave-of-absence. 


Sgcrion 4 

Holidays 

A. No clerk shall work on the following holidays: New 
Year’s Day, Decoration Day, Independence Day, Labor 
Day, Thanksgiving Day, Christmas Day, or on days le- 
gally celebrated in lieu thereof and any additional holiday 
proclaimed by the President of the United States or Act 
of Congress, commemorating the victory of the allied 
powers over Japan and Germany, or either of them. 


B. During the weeks in which holidays occur, regular 
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full-time employees shall receive time and one-half (114) 
their regular rate of pay after thirty-two (32) hours actu- 
ally worked. In addition, employees shall receive eight 
(8) hours pay for such holidays. 

C. Part-time employees averaging twenty-six (26) hours 
or more per week will be entitied to holiday pay for the 
number of hours normally scheduled to be worked on the 
holiday. The previous four (4) weeks will be used to de- 
termine the average hours worked, as well as the average 
hours the part-time employee would have worked on the 
day of the holiday. 


Section 5 
Working Hours and Overtime 
A. The basic work week for male and female employees 
shall be forty (40) hours to be worked in five (5) days. 
It is agreed that during the life of this Agreement there 
shall be no change in the basic work week as specified 


above by the Company without first obtaining the approval 
of the Union. 


B. Employees will be paid time and one-half (114) 
their regular rate of pay for work in excess of forty (40) 
hours per week. 

C. Employees, except night stockers as set forth in 
Section 5, paragraph 1 below, will be paid time and one- 
half (11) their regular rates of pay for work in excess 
of eight (8) hours per day. 

Night stockers will receive time and one-half (1/2) per 
their regular rate of pay for work in excess of nine (9) 
hours per night. 

D. Time and one-half (114) shall be paid on the weekly 
basis or daily basis, whichever is greater, but in no case 
on both. 


F. No regular frll-time female employee in the State 
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of Indiana shall be required to work more than eight (8) 
hours per day, except in case of emergency or in case of 
opening new or remodeled stores. It is recognized that 
in the State of Illinois female employees are restricted 
to eight (8) hours per day by State Law. 

F. Regular clerks required to report to work on any 
day shall receive a minimum of four (4) hours work. Part- 
time clerks who are scheduled to report for work and do 
report at the time scheduled shall receive a minimum of 
two (2) hours work or two (2) hours pay in lieu thereof, 
provided that they are available for two (2) hours work. 


G. Work performed on Sunday from 12:01 A.M. to 12:00 
P.M. midnight shall be compensated at the rate of time 
and one-half (114) the regular rate of pay. 


Employees shall not be required to work on Sunday. 
Wherever possible, work scheduled on Sunday by the Em- 
ployer for full-time and part-time employees shall be 
offered to the senior employees in each category, pro- 
vided they have the ability to perform the work required. 

H. All employees shall receive an hour for lunch during 
each eight (8) hour shift. The lunch period shall be sched- 
uled approximately in the middle of the employee’s shift. 

I. Any employees on night jobs starting work between 
the hours of 7:00 P.M. and 7:00 A.M. shall receive pre- 
mium pay of ten cents (10¢) per hour in addition to his 
or her regular hourly rate of pay. 


J. Employees shall receive one (1) fifteen (15) minute 
rest period without loss of pay for each four (4) hours 
worked in any one (1) work day. The rest periods shall 
be scheduled approximately in the middle of the employee's 
half shifts. 


K. Employees shall not work a split shift. 


L. The Company agrees not to employ or schedule two 
(2) or more part-time employees where it is possible to 


employ or schedule one (1) or more full-time employees. 


M. The hours for each employee shall be scheduled by 
the Company. A work schedule for all employees shall 
be posted in each store not later than noon Friday of the 
current week for the following week. 


Seorion 6 
Wage Schedules 


A. A regular clerk is defined for purposes of this Agree- 
ment as one who is regularly employed twenty-six (26) 
hours or more per week and shall be paid for the num- 
ber of hours worked on the basis of the following schedule 
of minimum rates: 

For period 
11/26/61 Effective Effective 

through 11/24/62 11/25/62 5/24/64 
Male 40-hr. Wk. Hr. 40-hr. Wk. Hr. 40-hr. Wk. Hr. 
0 to 6 mos, in industry . $76.00 1.90 $80.00 2, 883. 2.075 
6 mos. to 1 yr. in industry .... 79.50 1.99 83,50 2.08 86,50 2,165 
lyr. to 18 mos. in industry .... 83.00 2,075 87.00 90.00 2. 
18 mos. to 24 mos, in industry 90,00 2.25 ABE A 2. 
After 24 mos. in industry .... 98.00 3 
Female 
0 to 6 mos, in industry . 71.50 1,78 8S SE 1.965 
6 mos. to 1 yr. in industry 74.50 1.8625 78.5 9625 as 2.0375 
1 yr. to 18 mos, in industry .... 78.00 1.95 08 5. 2.125 
18 mos. to 24 mos, in industry 83.00 2.075 17S 90. 2.25 
After 24 mos. in industry .... 89.00 2.225 325 x 4 


25 
2 


B. A part-time clerk is defined for the purposes of this 
Contract as one who is regularly employed less than twen- 
ty-six (26) hours per week and shall be paid according to 
the following schedule of minimum rates: 


For period 

11/26/61 Effective Effective 

through 11/24/62 11/25/62 5/24/64 
Male and Female Hr. Hr. Hr. 
0 to 3 mos, in industry .. - 1.525 1.625 1.70 
3 mos. to 6 mos. in industry . 1,605 1.705 1.78 
6 mos. to 1 yr. in industry .......... 1,695 1.795 1.87 
After 1 yr. in industry 1,925 2.00 
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40-hr. Wk. Hr. 40-hr. Wk. Hr. 40-hr. Wk. Hr. 
Assistant Manager* ... ..-$118.00 2.95 $122.00 3.05 $125.00 3.125 
Produce Manager** ... 116,00 2.90 120.00 3.00 123.00 3.075 
Cashier Bookkeeper*** ........... 95.50 2.3875 99.50 2.4875 102.50 2.5625 


* An Assistant Manager is defined as one who assists the manager in super- 
vising the operation of the store. 

** A Produce Department Head is defined as one who supervises the opera- 
tion of the produce department under the direction of the Store Manager. 

*** A Cashier-Bookkeeper shall be defined for purposes of this Contract as 
an employee who is appointed and trained by the Company to handle the cash 
and the necessary reports to the General Office and such other work as required 
in supermarkets. 


The increase of 1242¢ per hour is to apply to all em- 
ployees who are presently receiving in excess of contract 
rates, except that it shall not be retroactive, but in any 
case must be effective before April 9, 1962. 


The minimum increases of 10¢ per hour effective 
11/25/62 and 71%¢ per hour effective 5/24/64 must also 
apply to employees being paid more than the minimum 
contract rates. 


D. After one (1) year of service, part-time employees 
will begin accumulating hours and upon completion of 520 
hours worked after one (1) year of service will advance 
to the beginning wage bracket of the ‘‘regular clerks’’ wage 
schedule and for each 1040 hours worked thereafter will 
advance to the next highest bracket of the ‘‘regular clerks’’ 
wage schedule. 


E. Following are the rules for employees moving from 
part-time to regular clerk classifications and vice versa: 


1. After a part-time employee has worked an average 
of twenty-six (26) or more hours per week for four 
(4) continuous weeks, he shall be classified as a regu- 
lar clerk and be paid accordingly beginning with the 
first week following such four (4) week period. 
After a regular employee has worked an average of 
less than twenty-six (26) hours per week for four 
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(4) continuous weeks, he shall be classified as a part- 
time clerk and be paid accordingly beginning with 
the first week following such four (4) week period. 


3. If a part-time clerk is reclassified to the regular clerk 
classification and the Company expects him to work 
regularly twenty-six (26) hours or more per week, 
his rate of pay shall be changed to the proper rate 
in the regular clerk classification immediately. 


If a regular clerk is reclassified to the part-time clerk 
classification and the Company expects him to work 
regularly less than twenty-six (26) hours per week, 
his rate of pay shall be changed to the proper rate 
in the part-time clerk classification immediately. 


F. The above classifications in Section 6-C are appointed 
by field supervision. Nothing in this clause shall foreclose 
the right of the Union to present a grievance in regard 
to these sub-sections. 


G. Employees presently receiving, or who may hereafter 
receive in excess of the above pay schedules shall not have 
their pay decreased because of provisions of this Contract. 


H. Definition of ‘‘Service in Industry’’. 


1. Proven comparable experience not terminating more 
than five (5) years prior to date of application and 
shown on application for employment shall be the 
basis for determination of new employees’ rate of 
pay. Such experience prior to five (5) years before 
date of application and ending within the five (5) 
year period must be continuous to be counted. 
R.C.I.A. Union Card showing experience in the in- 
dustry within five (5) years prior to date of applica- 
tion will be recognized as initial proof of experience. 

. Claims for rate adjustment based on previous serv- 


ice ‘‘in the industry’’ must be filed in writing within 
ninety days (90) days from date of employment 
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otherwise the employee forfeits any claim under this 
provision. 

I. It is agreed that when an employee is advanced from 
part-time to regular classification that the total hours of 
part-time employment shall be divided by the basic work 
week to establish the full-time rate of pay. This paragraph 
applies to Section 6, Paragraph E above but not to Section 
6, Paragraph D above. 


Section 7 
Seniority and Leave of Absence 


A. Seniority shall prevail among employees in each store 
and shall apply to part-time and regular employees. Ability 
being equal, the last employee hired shall be the first em- 
ployee laid off. Earned vacations shall be granted in ac- 
cordance with length of service. In the event of transfer, 
it is agreed that store seniority shall prevail. Any em- 
ployee so transferred shall retain the seniority previously 


accumulated. 

B. Part-time employees who are qualified and available 
shall be given the opportunity to fill full-time job open- 
ings when they occur. 

C. Employees transferred from existing stores to a new 
store that is opened shall, if subject to lay-off within a 
period of ninety (90) days after the store is opened, have 
the right to return to the store from which transferred and 
assume the job that their seniority warrants, provided 
they have the ability to perform the work required. 

D. When an employee's employment is reduced from 
full-time to part-time, his part-time seniority is to date 
from the original date of hire. When a part-time employee 
is promoted to full-time, his full-time seniority dates from 
his latest assignment to full-time work. 

E. A full-time employee shall have seniority over a part- 
time employee only to the extent that a full-time employee 
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who is to be laid off or transferred, may claim in his store 
the hours worked by a particular part-time employee within 
the store, provided the full-time employee has the qualifi- 
cations and ability to perform the duties of the part-time 
employee being replaced. 


A part time employee may exercise seniority over any 
other part-time employee within his store, only in the man- 
ner as set forth above. 


F. In the event of store closing, the Company shall trans- 
fer employees with five (5) years or more continuous full- 
time service to other stores determined by the Company 
providing such transfers are consistent with the needs of 
the business. 


G. No employee shall acquire any seniority rights until 
he has been employed by the Company for at least thirty 
(30) days, provided that after thirty (30) days employment 
the seniority beginning date shall revert to the last date 
of hire. 


H. Application for leave of absence must be in writing 
and directed to the attention of the Personnel Department. 
When granted leave of absence, not to exceed ninety (90) 
days, within any one (1) year of employment, employees 
will be reinstated without loss of seniority. 


I. No employee shall be discharged because of absence 
resulting from proven illness not to exceed thirty (30) days, 
provided the employee has been employed ninety (90) days 
or more prior to the first day of absence due to illness. 
The employee must be able to pass a physical examination 
upon return to work if requested. 


Szcriox 8 
Vacations 
A. All full-time employees who have been in the con- 
tinuous employment of the Company for one (1) year or 
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more shall receive one (1) week’s vacation annually with 
their current weekly base pay. 


B. All full-time employees who have been in the con- 
tinuous employment of the Company for two (2) years or 
more shall receive two (2) weeks’ vacation annually with 
their current weekly base pay. 


C. All full-time employees who have been in the continu- 
ous full-time employment of the Company for ten (10) 
years or more shall receive three (3) weeks vacation an- 
nually with their current weekly base pay. 

D. All full-time employees who have been in the continu- 
ous full-time employment of the Company for twenty (20) 
years or more shall receive four (4) weeks vacation an- 
nually with their current weekly base pay. 

E. Part-time employees averaging twenty-six (26) hours 
or more per week for the previous year shall receive a pro- 
rata vacation with pay equal to the number of hours worked 
in that year divided by fifty-two (52). 

Part-time vacations shall be on the basis of two (2) 
weeks maximum after two (2) years of continuous service. 

I’. An employee who has qualified for his or her first 
vacation and is subsequently laid off, shall receive a pro- 
rata vacation for each full month of service completed 
since his last anniversary date of employment. 

G. If a holiday occurs during an employee’s vecation, 
he or she shall be paid an additional day’s pay or receive 
an extra day off in addition to the vacation pay. 


H. The Company agrees to cover all employees under 
the unemployment compensation act or agrees to pay an 
employee one (1) week’s pay upon dismissal, because of 
an over-supply of help. 


I. Should a regular employee be temporarily transferred 
from his or her regular assigned store to another store and 
such transfer results in additional transportation expense, 
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the employee will be reimbursed by the Company for such 
additional transportation expense. 


J. It is agreed that no regular full-time employee shall 
have his basic work week reduced for the purpose of evad- 
ing vacation provisions established herein for regular full- 
time employees. 


Secrion 9 
Union and Agency Shop 


A. The following shop condition shall be effective ex- 
cept in Indiana where prohibited by State Law: 


It shall be a condition of employment that all employees 
of the Company covered by this Agreement who are mem- 
bers of the Union in good standing on the execution date 
of this Agreement shall remain members in good standing 
and those who are not members on the execution date of 
this Agreement shall on the thirty-first (31) day follow- 
ing the execution date of this Agreement become and re- 
main members in good standing in the Union. It shall also 
be a condition of employment that all employees covered 
by this Agreement and hired on or after its execution date 
shall, on the thirty-first (31) day following the beginning 
of such unemployment become and remain members in 
good standing in the Union. The Company may secure 
new employees from any source whatsoever. During the 
first thirty (30) days of employment, a new employee shall 
he on a trial basis and may be discharged at the discretion 
of the Company. 


B. The Company shall pay said person so employed dur- 
ing the period said person is not a member of the Union 
at the regular Union wage provided for in this Agreement 
and shall in all other respects require said person to work 
under and live up to all provisions of this Agreement. 


C. It is agreed that only those employees affiliated with 
the Union or those employees in a supervisory or execu- 
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tive capacity employed by the Company shall be permitted 
to perform work ordinarily performed by such employees. 


D. The following shall apply in the State of Indiana: 


Employees shall have the right to voluntarily become or 
to refrain from becoming members of the Union. Irre- 
spective of membership in the Union, however, employees 
covered by this Agreement shall be required, after thirty- 
one (31) days of employment, as a condition of continued 
employment, to pay an amount equivalent to regular 
monthly dues of the Local Union to the Union as a service 
fee and to aid the Union in defraying its operating costs 
in connection with its legal obligations and responsibilities 
as the exclusive bargaining agent of employees in the ap- 
propriate bargaining unit. 

The aforesaid sum shall be payable on or before the 
first (1) day of each month. Other than the payment ot 
this sum, the employees shall be under no further financial 
obligation or requirements. 


In consideration of the Company’s entering into the 
above agency shop agreement, the Union hereby agrees to 
indemnify the Company and hold it harmless from any 
and all claims, liabilities or costs of the Company which 
arise out of the entering into or enforcement of this agency 
shop agreement. 


It is also mutually agreed that in the event that a final 
decision of the Indiana Appellate or Supreme Court or a 
decision or ruling of the N.L.R.B. renders a clause like the 
above agency shop clause unlawful or unenforceable, said 
agency shop clause shall be null and void and of no force 
and effect from and after the date of said decision or 
ruling. 

The Local Union, party to this Agreement will agree 
to indemnify the Company as above set forth provided 
that any adverse decision or ruling by the Indiana State 
Supreme Court or the N.L.B.B. is upheld by the United 
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States Supreme Court and provided further that the Local 
Union will not be liable for such indemnification if the 
Company, party to this Agreement, agrees to an agency 
shop clause with any other labor organization that does 
not similarly indemnify the Company. 


Secrion 10 
Union Access to Stores 


The Company agrees to permit an authorized represent- 
ative or officer of the Union to have access to the stores 
at all hours when said stores are open for business for 
the purpose of communicating with the employees em- 
ployed therein, but such representatives or officers shall 
not unnecessarily interfere with the duties of said mem- 
bers or the business of the Company. 


Sgorion 11 
Grievance and Arbitration 


A. The properly accredited officers or representatives of 
both parties to this Agreement shall be authorized to settle 
any dispute arising out of the terms, application, or in- 
terpretation of this Agreement. Complaints arising out 
of the terms, application, or interpretation of this Agree- 
ment must be submitted in writing by the Union to the 
Company within fifteen (15) days of the date of the griev- 
ance or the claim is nullified. 


In the event of a dispute or grievance arising between the 
Company and the employee relative to wages, hours, or 
conditions of employment, under the terms of this Agree- 
ment such dispute shall be in the first instance settled, 
if possible, by representatives of the Company and the 
Union. The Union agrees to submit such dispute or griev- 
ance in writing to the personnel manager or a representa- 
tive of the Company. An investigation will be made by 
said representative of the Company and a report given to 
the Union not later than five (5) days after receipt of said 
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letter. In the event of failure to adjust such dispute or 
grievances, said parties agree to submit same to arbi- 
tration. 

When arbitration is necessary, either party may de- 
mand same upon five (5) days’ notice in writing, naming 
one (1) person to act in his behalf on said arbitration 
board. The other party shall within five (5) days after 
receipt of letter, name one (1) person to act in his behalf 
on said arbitration board. The said two (2) persons shall 
select within five (5) days a third disinterested party to 
act on said arbitration board. In the event the first two 
(2) arbitrators cannot agree upon the third arbitrator 
within five (5) days following their appointment, either 
the Union or the Company may request the American Ar- 
bitration Association to submit a panel of five (5) quali- 
fied arbitrators. The third member of the arbitration 
board shall be selected by the members representing the 
Employer and the Union, each alternately striking a name 
until one (1) remains as the selected arbitrator. The de- 


cision of the majority of the Arbitration Board shall be 

final and binding on both the Company and the Union. 
Expenses incurred in connection with the third arbi- 

trator shall be shared equally by the Union and the Com- 


pany. 

B. It is agreed between the parties hereto that there 
shall be no strikes, cessation of work, picketing, boycotts 
or lockouts pending the final decision of any dispute sub- 
mitted to arbitration, in accordance with the provisions of 
this Contract. 


Section 12 
(Union Store Card and Button 
A. The Union Store Card may be displayed in all places 
where members of the Union are employed. The Store 
Card shall not be removed in case of a dispute unless the 
dispute is taken up with proper officials of the Company 
first. 
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B. The Union shall use its best efforts as a labor organi- 
zation to enhance the interests of the Company as an Em- 
ployer of Union Labor. 

C. Members of the Union may wear their Union buttons 
when on duty. 

D. The Company shall provide a bulletin board on which 
the Union may post notices. 


Section 13 

Discharge 

No employee shall be discharged without good and suf- 
ficient cause. Dishonesty, incompetency, drunkenness, in- 
civility shall be considered sufficient cause for dismissal. 

Secrion 14 

Pregnancy Leave of Absence 

A pregnancy leave of absence shall be granted to an em- 
ployee provided she has at least one (1) year of continuous 
full-time service and that the request for leave of absence 
is supported by a physician’s statement certifying that the 
employee is pregnant and the anticipated birth date. Such 
leave shall be taken not later than the end of the sixth 
(6th) month of pregnancy and shall expire no later than 
three (3) months after the anticipated date of birth. Fail- 
ure to notify the Employer by the end of the sixth (6th) 
month of the need for a pregnancy leave shall for- 
feit the right for such leave and when the employee leaves, 
she shall be considered to have resigned. In determining 
length of service for the purpose of progression in the 
wage schedules and vacations, such time while on preg- 
nancy leave shall not be counted. Employees on leave of 
absence shall not be entitled to holiday pay. 


Section 15 
Jury Service 


All regular employees working twenty-six (26) hours 
or more per week, who are subpoenaed for jury service and 
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actually serve on a jury, shall receive the difference in pay 
for time lost and the amount received as jury pay but in 
no case shall the total pay exceed forty (40) hours pay 
at the employee’s regular straight-time hourly rate of 
pay. When an employee is released for a day or part of 
a day, he shall report to his store for work. 


Secrion 16 

Funeral Leave 

The Employer agrees to pay all regular employees work- 
ing twenty-six (26) hours or more per week for necessary 
absence on account of death in the immediate family up to 
and including a maximum of three (3) scheduled work 
days at straight-time provided the employee attends the 
funeral. The term ‘‘immediate family’’ shall mean spouse, 
parents, child, brother, sister, father-in-law, mother-in-law, 
or any relative residing with the employee or with whom 
the employee is residing. 


Section 17 

Clerks Work Clause 

No salesman shall handle or stock any merchandise in 
the store excluding the meat department except rack job- 
bers and drivers salesmen engaged in servicing the retail 
stores under prevailing practices with merchandise di- 
rectly from a delivery vehicle at the point of delivery. It 
is understood that the above shall not apply in new stores 
during the first week after the store is opened. 


Section 18 
Health and Welfare 


The Company agrees to pay by the tenth (10th) day of 
the month into a health and welfare trust fund, the sum 
of sixteen dollars ($16.00) per month for each of its em- 
ployees who on the first (Ist) day of such month has been 
employed for three (3) calendar months or more and has 
averaged twenty-six (26) hours or more per week for at 
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least four (4) weeks. Contributions will be continued by 
the employer for a period of eight (8) weeks on an em- 
ployee who is not on the payroll due to illness or injury. 


The trust fund shall be jointly administered by a Board 
of Trustees, with an equal number of Trustees represent- 
ing the Union, and an equal number of Trustees represent- 
ing the employer. 

In the event a covered employee works less than an aver- 
age of twenty-six (26) hours per week for eight (8) con- 
secutive weeks, such welfare premium shall be discontinued 
until such employee again works an average of twenty-six 
(26) hours or more per week for four (4) consecutive weeks 
when such welfare premium will be paid without any wait- 
ing period. 

When an eligible employee covered by the health and 
welfare plan changes employment from one participating 
employer to another participating employer within a 
thirty-one (31) day period, the new employer shall pay 
contribution immediately on such employee. 


Effective December 1, 1960, the Company’s welfare plan, 
including sick pay, life insurance, hospital and surgical- 
medical insurance, weekly health and accident insurance, 
shall be discontinued. 


Secrion 20 


Pension 

Effective November 25, 1963, the Employer agrees to 
make a contribution of five cents (5c) per hour on all 
straight-time hours worked by all employees covered by 
this Agreement. Such contributions shall be made to a 
jointly administered Pension Trust Fund to be Trusteed 
and administered in accordance with existing law and in 
accordance with a Pension Plan and a Trust Agreement 
to be negotiated between and executed by the parties hereto. 
Said contributions shall be for the sole purpose of pro- 
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viding pensions for eligible employees as defined in such 
Pension Plan. It is agreed that said Pension Plan in its 
entirety shall be completed and become operative as soon 
as possible, but not later than January 1, 1965. 


Section 20 
Conformity to Law 


Nothing contained in this Agreement is intended to vio- 
late any Federal Law, rule, or regulations made pursuant 
thereto. If any part of this Agreement is construed to 
be in such violation, then that part shall be made null and 
void and the parties agree that they will within thirty (30) 
days begin negotiations to replace said void part with a 
valid provision. 


Sgorton 21 
Miscellaneous 


I 
1. In any store where the average weekly total sales 
for the 52 weeks ending October 31, 1961 is $20,000.00 or 
more, there shall be an Assistant Manager, Produce De- 
partment Head, and a Cashier-Bookkeeper. 


2. Effective November 25, 1962 average sales shall be 
reviewed and in any store where the average weekly sales 
for the 52 weeks ending November 3, 1962 is $20,000.00 or 
more, an Assistant Manager, a Produce Dept. Head, and a 
Cashier-Bookkeeper shall be appointed provided that the 
store does not already have one employee in each of these 
classifications. 


3. Effective November 24, 1963 average store sales shall 
be reviewed in any store where the average weekly total 
sales for the 52 weeks ending November 2, 1963 is $20,000.00 
or more, an Assistant Manager, a Produce Head, and a 
Cashier-Bookkeeper shall be appointed provided that the 
store does not already have one employee in each of these 
classifications. 
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4. In the case of a new or remodeled store, if an As- 
sistant Manager, Produce Department Head, and Head 
Cashier-Bookkeeper are not appointed as of the date of 
opening or remodeling, one (1) employee shall be ap- 
pointed to each of these classifications at the end of four 
(4) months, provided that the average weekly total sales 
for the last three (3) of the first four (4) months is twenty 
thousand dollars ($20,000.00) or more. 
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1. Any uniform deemed necessary by the Company for 
its employees shall be furnished and laundered at the ex- 
pense of the Company. 


2. Where the Company desires to furnish dacron or 
similar type uniforms to female employees and the female 
employees in such store are unanimously in favor of such 
uniform, such uniforms shall be laundered by the employee 
and shall be returned to the employer upon termination 


of employment, if so requested. 


Section 22 
Expiration Date 


This Contract shall be effective from November 26, 1961 
through November 28, 1964, at which time it shall auto- 
matically renew itself from year to year, provided, how- 
ever, that either party may give to the other party not 
less than sixty (60) days notice in writing prior to the ex- 
piration date or to annual renewal date of its intention to 
change or terminate said Contract. 


Union: Retau. Cuerks INTERNATIONAL ASSOCIATION 
Loca 1550 
Victor R. Reysa, Sec.-Treas. 


Company: JOSEPH QUIRK 
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General Counsel's Exhibit No. 31-C 


Dated: April 16, 1962 


This letter will serve to confirm our understanding 
reached in the recent negotiations which were concluded 
February 25, 1962 relative to the exclusion of part-time 
employees working eleven (11) hours or less, as of March 
1st, 1960. 


It is understood that the above referred to employees are 
not subject to the terms of Section 2, of the current Agree- 
ment under the heading of ‘‘Coverage’’. 


Signed for the Union: 
Victor R. Reysa, 1550 


Signed for the Company: 
A. J. Exnst 


Dated: April 13, 1962 


This letter will serve to confirm our understanding 
reached in the recent negotiations which were concluded 
February 25, 1962 relative to the exclusion of part-time 
employees working eleven (11) hours or less, as of March 
1st, 1960. 


It is understood that the above referred to employees are 
not subject to the terms of Section 2, of the current Agree- 
ment under the heading of ‘‘Coverage’’. 


Signed for the Union: 
Victor R. Reysa, 1550 


Signed for the Company: 
Wrarp J. Cartson 
AGREEMENT 


This Agreement, mutually entered into this 16th day of 
April, 1962, by and between Retail Clerks Union, Local 1550, 


318 


chartered by the Retail Clerks International Association, 
AFL-CIO, as party of the first part, and hereinafter re- 
ferred to as the Union, and Great Atlantic & Pacific Tea Co., 
Inc., or its successors, as party of the second part, and 
hereinafter referred to as the Company. 


Secrion 1 
Intent and Purpose 


A. It is the intent and purpose of the parties hereto that 
this Agreement will promote and improve industrial rela- 
tionship between the Company and its employees. 


B. The Company recognizes the Union as the sole collec- 
tive bargaining agency for all of the employees, as herein- 
after set forth, employed at the retail stores of Great At- 
lantic & Pacific Tea Co., Ine., in Chicago, Illinois. 


Section 2 
Coverage 
A. The term ‘‘Company’’ as used in this Agreement shall 
refer and relate to retail stores of Great Atlantic & Pacific 
Tea Co., Inc., in Chicago, Illinois. 


B. The term ‘‘employees’’ as used in this Agreement 
shall include all employees working in the retail stores of 
the Company who are actively engaged in the handling or 
selling of merchandise, except those employees in the meat 
department and one (1) store manager per store. 


Section 3 
Union Officer 
A. The Company agrees that there shall be no discrim- 


ination against any employee because of Union affiliation 
or activity. 


B. It is agreed that an employee of the Company, upon 
being elected to office in the Union where his entire time is 


required, shall be considered on leave-of-absence for two 
(2) one (1) year terms, and upon expiration of his term of 
office in the Union shall be reinstated in a similar position 
as that held when granted leave-of-absence. 


Section 4 
Holidays 


A. No clerk shall work on the following holidays: New 
Year’s Day, Decoration Day, Independence Day, Labor 
Day, Thanksgiving Day, Christmas Day, or on days legally 
celebrated in lieu thereof and any additional holiday pro- 
claimed by the President of the United States or Act of 
Congress, commemorating the victory of the allied powers 
over Japan and Germany, or either of them. 

B. During the weeks in which holidays occur, regular 
full-time employees shall receive time and one-half (114) 
their regular rate of pay after thirty-two (32) hours actu- 
ally worked. In addition, employees shall receive eight 
(8) hours pay for such holidays. 

C. Part-time employees averaging twenty-six (26) hours 
or more per week will be entitled to holiday pay for the 
number of hours normally scheduled to be worked on the 
holiday. The previous four (4) weeks will be used to de- 
termine the average hours worked, as well as the average 
hours the part-time employee would have worked on the 
day of the holiday. 


Section 5 


Working Hours and Overtime 


A. The basic work week for male and female employees 
shall be forty (40) hours to be worked in five (5) days. 


It is agreed that during the life of this Agreement there 
shall be no change in the basic work week as specified above 
by the Company without first obtaining the approval of 
the Union. 
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B. Employees will be paid time and one-half (114) their 
regular rate of pay for work in excess of forty (40) hours 
per week. 

C. Employees, except night stockers as set forth in Sec- 
tion 5, paragraph 1 below, will be paid time and one-half 
(114) their regular rates of pay for work in excess of eight 
(8) hours per day. 

Night stockers will receive time and one-half (1/4) per 
their regular rate of pay for work in excess of nine (9) 
hours per night. 


D. Time and one-half (114) shall be paid on the weekly 
basis or daily basis, whichever is greater, but in no case 
on both. 

E. No regular full-time female employee in the State of 
Indiana shall be required to work more than eight (8) 
hours per day, except in case of emergency or in case of 
opening new or remodeled stores. It is recognized that in 
the State of Illinois female employees are restricted to 
eight (8) hours per day by State Law. 

F. Regular clerks required to report to work on any day 
shall receive a minimum of four (4) hours work. Part-time 
clerks who are scheduled to report for work and do report 
at the time scheduled shall receive a minimum of two (2) 
hours work or two (2) hours pay in lieu thereof, provided 
that they are available for two (2) hours work. 


G. Work performed on Sunday from 12:01 A.M. to 12:00 
P.M. midnight shall be compensated at the rate of time and 
one-half (114) the regular rate of pay. 


Employees shall not be required to work on Sunday. 
Wherever possible, work scheduled on Sunday by the Em- 
ployer for full-time and part-time employees shall be of- 
tered to the senior employees in each category, provided 
they have the ability to perform the work required. 


H. All employees shall receive an hour for lunch during 
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each eight (8) hour shift. The lunch period shall be sched- 
uled approximately in the middle of the employee’s shift. 

I. Any employees on night jobs starting work between 
the hours of 7:00 P.M. and 7:00 A.M. shall receive premium 
pay of ten cents (10¢) per hour in addition to his or her 
regular hourly rate of pay. 


J. Employees shall receive one (1) fifteen (15) minute 
rest period without loss of pay for each four (4) hours 
worked in any one (1) work day. The rest periods shall be 
scheduled approximately in the middle of the employee’s 
half shifts. 


K. Employees shall not work a split shift. 


L. The Company agrees not to employ or schedule two 
(2) or more part-time employees where it is possible to 
employ or schedule one (1) or more full-time employees. 


M. The hours for each employee shall be scheduled by 
the Company. A work schedule for all employees shall be 
posted in each store not later than noon Friday of the cur- 
rent week for the following week. 


Section 6 


Wage Schedules 


A. A regular clerk is defined for purposes of this Agree- 
ment as one who is regularly employed twenty-six (26) 
hours or more per week and shall be paid for the number 
of hours worked on the basis of the following schedule of 
minimum rates: 


For period 

11/26/61 Effective Effective 

through 11/24/62 11/25/62 5/24/64 

Male 40-hr. Wk. Hr. 40-hr. Wk. Hr. 40-hr, Wk. Hr. 
0 to 6 mos. in industry $76.00 1.90 $80.00 2.00 $83.00 2.075 
6 mos. to 1 yr. in industry . 79.50 1.98 2.09 86.50 2.165 
l yr. to 18 mos. in industry 83.00 2, 87. 2.175 90.00 2.25 
18 mos. to 24 mos. in industry 90.00 2.25 ¥ 2.35 97.00 2.425 
After 24 mos. in industry .... 98.00 2.45 x 2.55 105.00 2.625 


Female 

0 to 6 mos. in industry 71.50 1.79 : 1.89 78.50 1.965 
6 mos. to 1 yr. in industry .... 74.50 1.8625 ; 1.9625 81.50 2.0375 
1 yr. to 18 mos. in industry .... 78.00 1.95 f 2.05 85.00 2.125 
18 mos. to 24 mos. in industry 83.00 2.075 ‘ 2.175 90.00 2.25 
After 24 mos. in industry .... 89.00 2.225 2.325 96,00 2.40 


B. A part-time clerk is defined for the purposes of this 
Contract as one who is regularly employed less than twenty- 
six (26) hours per week and shall be paid according to the 
following schedule of minimum rates: 


For period 
11/26/61 Effective Effective 
Male and Female through 11/24/62 11/25/62 5/24/64 
Hr. Hr, Hr, 
0 to 3 mos. in industry ~ =1,525 1,625 1.70 
3 mos. to 6 mos. in industry ........ 1.605 1.705 1.78 
6 mos. to 1 yr. in industry «1,695 1,795 1.87 
After 1 yr. in industry «- 1,825 1,925 2.00 
40-hr. Wk. Hr. 40-hr. Wk. Hr. 40-hr, Wk. Hr. 
Assistant Manager® ...............$118.00 2.95 $122.00 3.05 $125.00 3.125 
Produce Manager®® .. . 116,00 2.90 120.00 3.00 123.00 3.075 
Cashier Bookkeeper*** 2.3875 99.50 2.4875 102.50 2.5625 


* An Assistant Manager is defined as one who assists the manager in super- 
vising the operation of the store. 

** A Produce Department Head is defined as one who supervises the opera- 
tion of the produce department under the dircction of the Store Manager. 

*** A Cashier-Bookkeeper shall be defined for purposes of this Contract as 
an employee who is appointed and trained by the Company to handle the cash 
and the necessary reports to the General Office and such other work as required 
in supermarkets. 


The increase of 1214c per hour is to apply to all employ- 
ees who are presently receiving in excess of contract rates. 
except that it shall not be retroactive, but in any case must 
be effective before April 9, 1962. 


The minimum increases of 10c per hour effective 11/25/62 
and 7/e per hour effective 5/24/64 must also apply to em- 
ployees being paid more than the minimum contract rates. 


D. After one (1) year of service, part-time employees 


will begin accumulating hours and upon completion of 
520 hours worked after one (1) year of service will advance 


to the beginning wage bracket of the ‘‘regular clerks’’ wage 
schedule and for each 1040 hours worked thereafter will 
advance to the next highest bracket of the ‘‘regular clerks’’ 
wage schedule. 

EK. Following are the rules for employees moving from 
part-time to regular clerk classifications and vice versa: 

1, After a part-time employee has worked an average 
of twenty-six (26) or more hours per week for four (4) 
continuous weeks, he shall be classified as a regular clerk 
and be paid accordingly beginning with the first week fol- 
lowing such four (4) week period. 

2. After a regular employee has worked an average of 
less than twenty-six (26) hours per week for four (4) con- 
tinuous weeks, he shall be classified as a part-time clerk and 
be paid accordingly beginning with the first week following 
such four (4) week period. 

3. If a part-time clerk is reclassified to the regular clerk 
classification and the Company expects him to work regu- 


larly twenty-six (26) hours or more per week, his rate of 
pay shall be changed to the proper rate in the regular clerk 
classification immediately. 


4. If a regular clerk is reclassified to the part-time clerk 
classification and the Company expects him to work regu- 
larly less than twenty-six (26) hours per week, his rate of 
pay shall be changed to the proper rate in the part-time 
clerk classification immediately. 

F. The above classifications in Section 6-C are appointed 
by field supervision. Nothing in this clause shall foreclose 
the right of the Union to present a grievance in regard to 
these sub-sections. 


G. Employees presently receiving, or who may hereafter 
receive in excess of the above pay schedules shall not have 
their pay decreased because of provisions of this Contract. 


H. Definition of ‘‘Service in Industry’’. 
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1. Proven comparable experience not terminating more 
than five (5) years prior to date of application and 
shown on application for employment shall be the 
basis for determination of new employees’ rate of pay. 
Such experience prior to five (5) years before date of 
application and ending within the five (5) year period 
must be continuous to be counted. R.C.I.A. Union 
Card showing experience in the industry within five 
(5) years prior to date of application will be recog- 
nized as initial proof of experience. 


Claims for rate adjustment based on previous service 
‘in the industry’’ must be filed in writing within 
ninety (90) days from date of employment otherwise 
the employee forfeits any claim under this provision. 


I. It is agreed that when an employee is advanced from 
part-time to regular classification that the total hours of 
part-time employment shall be divided by the basic work 
week to establish the full-time rate of pay. This paragraph 
applies to Section 6, Paragraph E above but not to Section 
6, Paragraph D above. 


Section 7 


Seniority and Leave of Absence 


A. Seniority shall prevail among employees in each store 
and shall apply to part-time and regular employees. Ability 
being equal, the last employee hired shall be the first em- 
ployee laid off. Earned vacations shall be granted in ac- 
cordance with length of service. In the event of transfer, 
it is agreed that store seniority shall prevail. Any em- 
ployee so transfered shall retain the seniority previously 
accumulated. 


B. Part-time employees who are qualified and available 
shall be given the opportunity to fill full-time job openings 
when they occur. 
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C. Employees transferred from existing stores to a new 
store that is opened shall, if subject to lay-off within a 
period of nimety (90) days after the store is opened, have 
the right to return to the store from which transferred and 
assume the job that their seniority warrants, provided they 
have the ability to perform the work required. 


D. When an employee’s employment is reduced from 
full-time to part-time, his part-time seniority is to date 
from the original date of hire. When a part-time employee 
is promoted to full-time, his full-time seniority dates from 
his latest assignment to full-time work. 


E. A full-time employee shall have seniority over a part- 
time employee only to the extent that a full-time employee 
who is to be laid off or transferred, may claim in his store 
the hours worked by a particular part-time employee with- 
in the store, provided the full-time employee has the quali- 
fications and ability to perform the duties of the part-time 
employee being replaced. 


A part-time employee may exercise seniority over any 
other part-time employee within his store, only in the man- 
ner as set forth above. 


F. In the event of store closing, the Company shall trans- 
fer employees with five (5) years or more continuous full- 
time service to other stores determined by the Company 
providing such transfers are consistent with the needs of 
the business. 


G. No employee shall acquire any seniority rights until 
he has been employed by the Company for at least thirty 
(30) days, provided that after thirty (30) days employment 
the seniority beginning date shall revert to the last date of 
hire. 


H. Application for leave of absence must be in writing 
and directed to the attention of the Personnel Department. 
When granted leave of absence, not to exceed ninety (90) 


326 


days, within any one (1) year of employment, employees 
will be reinstated without loss of seniority. 

I. No employee shall be discharged because of absence 
resulting from proven illness not to exceed thirty (30) days, 
provided the employee has been employed ninety (90) days 
or more prior to the first day of absence due to illness. 
The employee must be able to pass a physical examination 
upon return to work if requested. 


Section 8 
Vacations 


A. All full-time employees who have been in the continu- 
ous employment of the Company for one (1) year or more 
shall receive one (1) week’s vacation annually with their 
current weekly base pay. 


B. All full-time employees who have been in the continu- 
ous employment of the Company for two (2) years or more 
shall receive two (2) week’s vacation annually with their 
current weekly base pay. 


C. All full-time employees who have been in the continu- 
ous full-time employment of the Company for ten (10) years 
or more shall receive three (3) weeks vacation annually 
with their current weekly base pay. 


D. All full-time employees who have been in the contin- 
uous full-time employment of the Company for twenty (20) 
years or more shall receive four (4) weeks vacation annual- 
ly with their current weekly base pay. 

E. Part-time employees averaging twenty-six (26) hours 
or more per week for the previous year shall receive a pro- 
rata vacation with pay equal to the number of hours worked 
in that year divided by fifty-two (52). 

Part-time vacations shall be on the basis of two (2) weeks 
maximum after two (2) years of continuous service. 


F. An employee who has qualified for his or her first 


vacation and is subsequently laid off, shall receive a pro- 
rata vacation for each full month of service completed since 
his last anniversary date of employment. 

G. If a holiday occurs during an emplovee's vacation, he 
or she shall be paid an additional day’s pay or receive an 
extra day off in addition to the vacation pay. 

H. The Company agrees to cover all employees under the 
unemployment compensation act or agrees to pay an em- 
ployee one (1) week’s pay upon dismissal, because of an 
over-supply of help. 

I. Should a regular employee be temporarily transferred 
from his or her regular assigned store to another store and 
such transfer results in additional transportation expense, 
the employee will be reimbursed by the Company for such 
additional transportation expense. 


J. It is agreed that no regular full-time employee shall 
have his basic work week reduced for the purpose of evad- 
ing vacation provisions established herein for regular full- 
time employees. 


Section 9 
Union and Agency Shop 


A. The following shop condition shall be effective except 
in Indiana where prohibited by State Law: 


It shall be a condition of employment that all employees 
of the Company covered by this Agreement who are mem- 
bers of the Union in good standing on the execution date of 
this Agreement shall remain members in good standing and 
those who are not members on the execution date of this 
Agreement shall on the thirty-first (31) day following the 
execution date of this Agreement become and remain mem- 
bers in good standing in the Union. It shall also be a 
condition of employment that all employees covered by this 
Agreement and hired on or after its execution date shall, 
on the thirty-first (31) day following the beginning of such 
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employment become and remain members in good standing 
in the Union. The Company may secure new employees 
from any source whatsoever. During the first thirty (30) 
days of employment, a new employee shall be on a trial 
basis and may be discharged at the discretion of the Com- 
pany. 

B. The Company shall pay said person so employed dur- 
ing the period said person is not a member of the Union 
at the regular Union wage provided for in this Agreement 
and shall in all other respects require said person to work 
under and live up to all provisions of this Agreement. 


C. It is agreed that only those employees affiliated with 
the Union or those employees in a supervisory or executive 
capacity employed by the Company shall be permitted to 
perform work ordinarily performed by such employees. 


D. The following shall apply in the State of Indiana: 


Employees shall have the right to voluntarily become or 
to refrain from becoming members of the Union. Irrespec- 
tive of membership in the Union, however, employees cov- 
ered by this Agreement shall be required, after thirty-one 
(31) days of employment, as a condition of continued em- 
ployment, to pay an amount equivalent to regular monthly 
dues of the Local Union to the Union as a service fee and 
to aid the Union in defraying its operating costs in connec- 
tion with its legal obligations and responsibilities as the 
exclusive bargaining agent of employees in the appropriate 
bargaining unit. 

The aforesaid sum shall be payable on or before the first 
(1) day of each month. Other than the payment of this 
sum, the employees shall be under no further financial obli- 
gation or requirements. 


In consideration of the Company’s entering into the 
above agency shop agreement, the Union hereby agrees to 
indemnify the Company and hold it harmless from any and 
all claims, liabilities or costs of the Company which arise 
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out of the entering into or enforcement of this agency shop 
agreement. 


It is also mutually agreed that in the event that a final 
decision of the Indiana Appelate or Supreme Court or a 
decision or ruling of the N.L.R.B. renders a clause like the 
above agency shop clause unlawful or unenforceable, said 
agency shop clause snall be null and void and of no force 
and effect from and after the date of said decision or ruling. 


The Local Union, party to this Agreement will agree to 
indemnify the Company as above set forth provided that 
any adverse decision or ruling by the Indiana State Su- 
preme Court or the N.L.R.B. is upheld by the United States 
Supreme Court and provided further that the Local Union 
will not be liable for such indemnification if the Company, 
party to this Agreement, agrees to an agency shop clause 
with any other labor organization that does not similarly 
indemnify the Company. 


Section 10 

Union Access to Stores 

The Company agrees to permit an authorized representa- 
tive or officer of the Union to have access to the stores at 
all hours when said stores are open for business for the 
purpose of communicating with the employees employed 
therein, but such representatives or officers shall not un- 
necessarily interfere with the duties of said members or the 
business of the Company. 


Section 11 


Grievance and Arbitration 


A. The properly accredited officers or representatives of 
both parties to this Agreement shall be authorized to settle 
any dispute arising out of the terms, application, or inter- 
pretation of this Agreement. Complaints arising out of 
the terms, application, or interpretation of this Agreement 
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must be submitted in writing by the Union to the Company 
within fifteen (15) days of the date of the grievance or the 
claim is nullified. 


In the event of a dispute or grievance arising between 
the Company and the employee relative to wages, hours, 
or conditions of employment, under the terms of th's Agree- 
ment such dispute shall be in the first instance settled, if 
possible, by representatives of the Company and the Union. 
The Union agrees to submit such dispute or grievance in 
writing to the personnel manager or a representative of the 
Company. An investigation will be made by said repre- 
sentative of the Company and a report given to the Union 
not later than five (5) days after receipt of said letter. In 
the event of failure to adjust such dispute or grievances, 
said parties agree to submit same to arbitration. 


When arbitration is necessary, either party may demand 
same upon five (5) days’ notice in writing, naming one (1) 
person to act in his behalf on said arbitration board. The 
other party shall within five (5) days after receipt of letter, 
name one (1) person to act in his behalf on said arbitration 
board. The said two (2) persons shall select within five (5) 
days a third disinterested party to act on said arbitration 
board. In the event the first two (2) arbitrators cannot 
agree upon the third arbitrator within five (5) days fol- 
lowing their appointment, either the Union or the Company 
may request the American Arbitration Association to sub- 
mit a panel of five (5) qualified arbitrators. The third 
member of the arbitration board shall be selected by the 
members representing the Employer and the Union, each 
alternately striking a name until one (1) remains as the 
selected arbitrator. The decision of the majority of the 
Arbitration Board shall be final and binding on both the 
Company and the Union. 


Expenses incurred in connection with the third arbitrator 
shall be shared equally by the Union and the Company. 
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B. It is agreed between the parties hereto that there shall 
be no strikes, cessation of work, picketing, boycotts or lock- 
outs pending the final decision of any dispute submitted to 
arbitration, in accordance with the provisions of this Con- 
tract. 


Section 12 


! 
Union Store Card and Button 


A. The Union Store Card may be displayed in all places 
where members of the Union are employed. The Store 
Card shall not be removed in case of a dispute unless the 
dispute is taken up with proper officials of the Company 
first. 

B. The Union shall use its best efforts as a labor organi- 
zation to enhance the interests of the Company as an Em- 
ployer of Union Labor. 


C. Members of the Union may wear their Union buttons 
when on duty. 


D. The Company shall provide a bulletin board on which 
the Union may post notices. 


Section 13 


Discharge 


No employee shall be discharged without good and suffi- 
cient cause. Dishonesty, incompetency, drunkenness, in- 
civility shall be considered sufficient cause for dismissal. 


Secrion 14 
Pregnancy Leave of Absence 


A pregnancy leave of absence shall be granted to an em- 
ployee provided she has at least one (1) year of continuous 
full-time service and that the request for leave of absence 
is supported by a physician’s statement certifying that the 
employee is pregnant and the anticipated birth date. Such 
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leave shall be taken not later than the end of the sixth (6th) 
month of pregnancy and shall expire no later than three 
(3) months after the anticipated date of birth. Failure to 
notify the Employer by the end of the sixth (6th) month of 
the need for a pregnancy leave shall forfeit the right for 
such leave and when the employee leaves, she shall be con- 
sidered to have resigned. In determining length of service 
for the purpose of progression in the wage schedules and 
vacations, such time while on pregnancy leave shall not be 
counted. Employees on leave of absence shall not be entitled 
to holiday pay. 


Section 15 
Jury Service 


All regular employees working twenty-six (26) hours or 
more per week, who are subpoenaed for jury service and 
actually serve on a jury, shall receive the difference in pay 
for time lost and the amount received as jury pay but in 
no case shall the total pay exceed forty (40) hours pay at 
the employee’s regular straight-time hourly rate of pay. 
When an employee is released for a day or part of a day, 
he shall report to his store for work. 


Section 16 
Funeral Leave 


The Employer agrees to pay all regular employees work- 
ing twenty-six (26) hours or more per week for necessary 
absence on account of death in the immediate family up to 
and including a maximum of three (3) scheduled work days 
at straight-time provided the employee attends the funeral. 
The term ‘‘immediate family’’ shall mean spouse, parents, 
child, brother, sister, father-in-law, mother-in-law, or any 
relative residing with the employee or with whom the em- 
ployee is residing. 
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Section 17 
Clerks Work Clause 


No salesman shall handle or stock any merchandise in the 
store excluding the meat department; except rack jobbers 
and drivers salesmen engaged in servicing the retail stores 
under prevailing practices with merchandise directly from 
a delivery vehicle at the point of delivery. It is understood 
that the above shall not apply in new stores during the first 
week after the store is opened. 


Section 18 

Health and Welfare 

The Company agrees to pay by the tenth (10th) day of 
the month into a health and welfare trust fund, the sum of 
sixteen dollars ($16.00) per month for each of its employ- 
ees who on the first (1st) day of such month has been em- 
ployed for three (3) calendar months or more and has 
averaged twenty-six (26) hours or more per week for at 
least four (4) weeks. Contributions will be continued by 
the employer for a period of eight (8) weeks on an employee 
who is not on the payroll due to illness or injury. 


The trust fund shall be jointly administered by a Board 
of Trustees, with an equal number of Trustees represent- 
ing the Union, and an equal number of Trustees represent- 
ing the employer. 


In the event a covered employee works less than an aver- 
age of twenty-six (26) hours per week for eight (8) con- 
secutive weeks, such welfare premium shall be discontinued 
until such employee again works an average of twenty-six 
(26) hours or more per week for four (4) consecutive weeks 
when such welfare premium will be paid without any wait- 
ing period. 


When an eligible employee covered by the health and 
welfare plan changes employment from one participating 


334 


employer to another participating employer w ithin a thirty- 
one (31) day period, the new employer shall pay contribu- 
tion immediately on such employee. 

Effective December 1, 1960, the Company’s welfare plan, 
including sick pay, life insurance, hospital and surgical- 
medical insurance, weekly health and accident insurance, 
shall be discontinued. 


Secrion 20 

Pension 

Effective November 25, 1963, the Employer agrees to 
make a contribution of five cents (5c) per hour on all 
straight-time hours worked by all employees covered by this 
Agreement. Such contributions shall be made to a jointly 
administered Pension Trust Fund to be Trusteed and ad- 
ministered in accordance with existing law and in accord- 
ance with a Pension Plan and a Trust Agreement to be 
negotiated between and executed by the parties hereto. 
Said contributions shall be for the sole purpose of provid- 
ing pensions for eligible employees as defined in such 
Pension Plan. It is agreed that said Pension Plan in its 
entirely shall be completed and become operative as soon as 
possible, but not later than January 1, 1965. 


Section 20 

Conformity to Law 

Nothing contained in this Agreement is intended to vio- 
late any Federal Law, rule, or regulations made pursuant 
thereto. If any part of this Agreement is construed to be 
in such violation, then that part shall be made null and void 
and the parties agree that they will within thirty (30) days 
begin negotiations to replace said void part with a valid 
provision. 


Section 21 
Miscellaneous 


I. 1. In any store where the average weekly total sales 
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for the 52 weeks ending October 31, 1961 is $20,000.00 or 
more, there shall be an assistant Manager, Produce Depart- 
ment Head, and a Cashier-Bookkeeper. 


2. Effective November 25, 1962 average sales shall be 
reviewed and in any store where the average weekly sales 
for the 52 weeks ending November 3, 1962 is $20,000.00 or 
more, an Assistant Manager, a Produce Dept. Head, and a 
Cashier-Bookkeeper shall be appointed provided that the 
store does not already have one employee in each of these 
classifications. 


3. Effective November 24, 1963 average store sales shall 
be reviewed in any store where the average weekly total 
sales for the 52 weeks ending November 2, 1963 is $20,000.00 
or more, an Assistant Manager, a Produce Head, and a 
Cashier-Bookkeeper shall be appointed provided that the 
store does not already have one employee in each of these 
classifications. 


4. In the case of a new or remodeled store, if an Assistant 


Manager, Produce Department Head, and Head Cashier- 
Bookkeeper are not appointed as of the date of opening or 
remodeling, one (1) employee shall be appointed to each of 
these classifications at the end of four (4) months, provided 
that the average weekly total sales for the last three (3) of 
the first four (4) months is twenty thousand dollars ($20,- 
000.00) or more. 


II. 1. Any uniform deemed necessary by the Company 
for its employees shall be furnished and laundered at the 
expense of the Company. 


2. Where the Company desires to furnish dacron or 
similar type uniforms to female employees and the female 
employees in such store are unanimously in favor of such 
uniform, such uniforms shall be laundered by the employee 
and shall be returned to the employer upon termination of 
employment, if so requested. 
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Section 22 
Expiration Date 


This Contract shall be effective from November 26, 1961 
through November 28, 1964, at which time it shall auto- 
matically renew itself from year to year, provided, however, 
that either party may give to the other party not less than 
sixty (60) days notice in writing prior to the expiration 
date or to annual renewal date of its intention to change or 
terminate said Contract. 


Union: Reraw Cierks [INTERNATIONAL ASSOCIATION 
Locau 1550 
Victor R. Reysa 


Company: Great Attantic & Pacrric Tza Co., Inc. 
A. J. Exnsr 


General Counsel's Exhibit No. 31-D 
Dated: April 13, 1962 


This letter will serve to confirm our understanding 
reached in the recent negotiations which were concluded 
February 25, 1962 relative to the exclusion of part-time 
employees working eleven (11) hours or less, as of March 
1st, 1960. 


It is understood that the above referred to employees are 
not subject to the terms of Section 2, of the current Agree- 
ment under the heading of ‘‘Coverage’’. 


Signed for the Union: 
Victor R. Reysa, 1550 


Signed for the Company: 
Wiiiarp J. Carison 
Secretary 
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AGREEMENT 


This Agreement, mutually entered into this 13th day of 
April, 1962, by and between Retail Clerks Union, Local 
1550, chartered by the Retail Clerks International Asso- 
ciation, AFL-CIO, as party of the first part, and herein- 
after referred to as the Union, and Red .)wl Stores, Inc., 
or its successors, as party of the second part, and here- 
inafter referred to as the Company. 


Section 1 
Intent and Purpose 


A. It is the intent and purpose of the parties hereto that 
this Agreement will promote and improve industrial re- 
lationship between this Company and its employees. 


B. The Company recognizes the Union as the sole col- 
lective bargaining agency for all of the employees, as here- 
inafter set forth, employed at the retail stores of Red 
Owl Stores, Ine., in Chicago, Illinois. 


Szotion 2 
Coverage 

A. The term ‘‘Company’’ as used in this Agreement 
shall refer and relate to retail stores of Red Owl Stores, 
Inc., in Chicago, Illinois. 

B. The term ‘‘employees’’ as used in this Agreement 
shall include all employees working in the retail stores of 
the Company who are actively engaged in the handling or 
selling of merchandise, except those employees in the meat 
department and one (1) store manager per store. 

Section 3 
Union Officer 

A. The Company agrees that there shall be no discrim- 
ination against any employee because of Union affiliation 
or activity. 
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B. It is agreed that an employee of the Company, upon 
being elected to office in the Union where his entire time 
is required, shall be considered on leave-of-absence for two 
(2) one (1) year terms, and upon expiration of his term of 
office in the Union shall be reinstated in a similar position 
as that held when granted leave-of-absence. 


Section 4 
Holidays 


A. No clerk shall work on the following holidays: New 
Year’s Day, Decoration Day, Independence Day, Labor 
Day, Thanksgiving Day, Christmas Day, or on days legally 
celebrated in lieu thereof and any additional holiday pro- 
claimed by the President of the United States or Act of 
Congress, commemorating the victory of the allied powers 
over Japan and Germany, or either of them. 

B. During the weeks in which holidays occur, regular 
full-time employees shall receive time and one-half (114) 
their regular rate of pay after thirty-two (32) hours actu- 
ally worked. In additition, employees shall receive eight 
(8) hours pay for such holidays. 

C. Part-time employees averaging twenty-six (26) hours 
or more per week will be entitled to holiday pay for the 
number of hours normally scheduled to be worked on the 
holiday. The previous four (4) weeks will be used to deter- 
mine the average hours worked, as well as the average 
hours the part-time employee would have worked on the 
day of the holiday. 


Section 5 
Working Hours and Overtime 


A. The basic work week for male and female employees 
shall be forty (40) hours to be worked in five (5) days. 


It is agreed that during the life of this Agreement there 
shall be no change in the basic work week as specified above 
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by the Company without first obtaining the approval of the 
Union. 

B. Employees will be paid time and one-half (114) their 
regular rate of pay for work in excess of forty (40) hours 
per week. 

C. Employees, except night stockers as set forth in Sec- 
tion 5, paragraph 1 below, will be paid time and one-half 
(144) their regular rates of pay for work in excess of eight 
(8) hours per day. 

Night stockers will receive time and one-half (114) per 
their regular rate of pay for work in excess of nine (9) 
hours per night. 

D. Time and one-half (1%) shall be paid on the weekly 
basis or daily basis, whichever is greater, but in no case on 
both. 

kK. No regular full-time female employee in the State of 
Indiana shall be required to work more than eight (8) hours 
per day, except in case of emergency or in case of opening 
new or remodeled stores. It is recognized that in the State 
of Illinois female employees are restricted to cight (S) 
hours per day by State Law. 

F. Regular clerks required to report to work on any day 
shall receive a minimum of four (4) hours work. Part-time 
clerks who are scheduled to report for work and do report 
at the time scheduled shall receive a minimum of two (2) 
hours work or two (2) hours pay in lieu thereof, provided 
that they are available for two (2) hours work. 

G. Work performed on Sunday from 12:01 A.M. to 12:00 
P.M. midnight shall be compensated at the rate of time and 
one-half (14%) the regular rate of pay. 

Employees shall not be required to work on Sunday. 
Wherever possible, work scheduled on Sunday by the Em- 
ployer for full-time and part-time employees shall be offered 
to the senior employees in each category, provided they 
have the ability to perform the work required. 
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H. All employees shall receive an hour for lunch during 
each eight (8) hour shift. The lunch period shall be sched- 
uled approximately in the middle of the employee’s shift. 

I. Any employees on night jobs starting work between 
the hours of 7:00 P.M. and 7:00 A.M. shall receive premium 
pay of ten cents (10c) per hour in addition to his or her 
regular hourly rate of pay. 

J. Employees shall receive one (1) fifteen (15) minute 
rest period without loss of pay for each four (4) hours 
worked in any one (1) work day. The rest periods shall be 
scheduled approximately in the middle of the employee’s 
half shifts. 

K. Employees shall not work a split shift. 

L. The Company agrees not to employ or schedule two 
(2) or more part-time employees where it is possible to 
employ or schedule one (1) or more full-time employees. 


M. The hours for each employee shall be scheduled by 
the Company. A work schedule for all employees shall be 


posted in each store not later than noon Friday of the cur- 
rent week for the following week. 


Section 6 
Wage Schedules 


A. A regular clerk is defined for purposes of this Agree- 
ment as one who is regularly employed twenty-six (26) 
hours or more per week and shall be paid for the number of 
hours worked on the basis of the following schedule of 
minimum rates: 


For period 

11/26/61 Effective Effective 

through 11/24/62 11/25/62 5/24/64 

Male 40-hr. Wk. Hr. 40-hr. Wk. Hr. 40-hr. Wk. Hr. 
0 to 6 mos. in industry i 1,90 $80.00 2.00 $83.00 2.075 
6 mos. to 1 yr. in industry .... : 1.99 83,50 2.09 86.50 2.165 
1 yr. to 18 mos. in industry .... . 2.075 87.00 2.175 90.00 2.25 
18 mos. to 24 mos. in industry i 2.25 94.00 2.35 97.00 2.425 
After 24 mos. in industry .... . 2.45 102.00 2.55 105.00 2.625 
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Female 

0 to 6 mos. in industry 71.50 1.79 75.50 1.89 78.50 1.965 
6 mos. to 1 yr. in industry .... 74.50 1.8625 78.50 1.9625 81.50 2.0375 
lyr. to 18 mos. in industry .... 78,00 1.95 82.00 2.05 85.00 2.125 
18 mos, to 24 mos. in industry 83.00 2.075 87.00 2.175 90.00 2.25 
After 24 mos. in industry .... 89.00 2.225 93.00 2.325 96.00 2.40 


B. A part-time clerk is defined for the purposes of this 
Contract as one who is regularly employed less than twenty- 
six (26) hours per week and shall be paid according to the 
following schedule of minimum rates: 


For period 
11/26/61 Effective Effeetive 
Male and Female through 11/24/62 11/25/62 5/24/64 
Hr. Hr. 
0 to 3 mos. in industry z 1.625 1.70 
3 mos. to 6 mos, in industry i 1,705 1.78 
6 mos. to 1 yr. in industry ........... 1, 1.795 1.87 
After 1 yr. in industry 1,925 2.00 
40-hr. Wk. Hr. 40-hr. Wk. Hr. 40-hr. Wk. Hr. 
Assistant Manager® ................$118.00 2.95 $122.00 3.05 $125.00 3,125 
Produce Manager®® .. ... 116.00 2.90 120.00 3.00 123.00 3.075 
Cashier-Bookkeeper**® .......... 95.50 2.3875 99.50 2.4875 102.50 2.5625 


The increase of 124%c per hour is to apply to all em- 
ployees who are presently receiving in excess of contract 
rates, except that it shall not be retroactive, but im any case 
must be effective before April 9, 1962. 


The minimum increases of 10¢ per hour effective 11/25/62 
and 714¢ per hour effective 5/24/64 must also apply to em- 
ployees being paid more than the minimum contract rates. 


D. After one (1) year of service, part-time employees 
will begin accumulating hours and upon completion of 520 
hours worked after one (1) year of service will advance to 


* An Assistant Manager is defined as one who assists the manager in super- 
vising the operation of the store. 

** A Produce Department Head is defined as one who supervises the opera- 
tion of the produce department under the direction of the Store Manager. 

*** A Cashier-Bookkeeper shall be defined for purposes of this Contract as 
an employee who is appointed and trained by the Company to handle the cash 
and the necessary reports to the General Office and such other work as required 
in supermarkets, 
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the beginning wage bracket of the ‘‘regular clerks’’ wage 
schedule and for each 1040 hours worked thereafter will 
advance to the next highest bracket of the ‘ regular clerks’’ 
wage schedule. 

E. Following are the rules for employees moving from 
part-time to regular clerk classifications and vice versa: 

1. After a part-time employee has worked an average of 
twenty-six (26) or more hours per week for four (4) con- 
tinuous weeks, he shall be classified as a regular clerk and 
be paid accordingly beginning with the first week following 
such four (4) week period. 

2, After a regular employee has worked an average of 
less than twenty-six (26) hours per week for four (4) con- 
tinuous weeks, he shall be classified as a part-time clerk and 
be paid accordingly beginning with the first week following 
such four (4) week period. 

3. If a part-time clerk is reclassified to the regular clerk 
classification and the Company expects him to work regu- 
larly twenty-six (26) hours or more per week, his rate of 
pay shall be changed to the proper rate in the regular clerk 
classification immediately. 

4. If a regular clerk is reclassified to the part-time clerk 
classification and the Company expects him to work regu- 
larly less than twenty-six (26) hours per week, his rate of 
pay shall be changed to the proper rate in the part-time 
clerk classification immediately. 

F. The above classifications in Section 6-C are appointed 
by field supervision. Nothing in this clause shall foreclose 
the right of the Union to present a grievance in regard to 
these sub-sections. 

G. Employees presently receiving, or who may hereafter 
receive in excess of the above pay schedules shall not have 
their pay decreased because of provisions of this Contract. 

H. Definition of ‘‘Service in Industry’’. 


1. Proven comparable experience not terminating more 
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than five (5) years prior to date of application and 
shown on application for employment shall be the 
basis for determination of new employees’ rate of 
pay. Such experience prior to five (5) years before 
date of application and ending within the five (5) 
year period must be continuous to be counted. R.C.- 
I.A. Union Card showing experience in the industry 
within five (5) years prior to date of application will 
be recognized as initial proof of experience. 

Claims for rate adjustment based on previous service 
‘in the industry’? must be filed in writing within 
ninety (90) days from date of employment otherwise 
the employee forfeits any claim under this provision. 


I. It is agreed that when an employee is advanced from 
part-time to regular classification that the total hours of 
part-time employment shall be divided by the basic work 
week to establish the full-time rate of pay. This paragraph 
applies to Section 6, Paragraph E above but not to Section 
6, Paragraph D above. 


Section 7 
Seniority and Leave of Absence 


A. Seniority shall prevail among employees in each store 
and shall apply to part-time and regular employees. Ability 
being equal, the last employee hired shall be the first em- 
ployee laid off. Earned vacations shall be granted in ac- 
cordance with length of service. In the event of transfer, 
it is agreed that store seniority shall prevail. Any em- 
ployee so transferred shall retain the seniority previously 
accumulated. 


B. Part-time employees who are qualified and available 
shall be given the opportunity to fill full-time job openings 
when they occur. 


C. Employees transferred from existing stores to a new 
store that is opened shall, if subject to lay-off within a 
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period of ninety (90) days after the store is opened, have 
the right to return to the store from which transferred and 
assume the job that their seniority warrants, provided they 
have the ability to perform the work required. 


D. When an employee’s employment is reduced from 
full-time to part-time, his part-time seniority is to date 
from the original date of hire. When a pzrt-time employee 
is promoted to full-time, his full-time seniority dates from 
his latest assignment to full-time work. 


E. A full-time employee shall have seniority over a part- 
time employee only to the extent that a full-time employee 
who is to be laid off or transferred, may claim in his store 
the hours worked by a particular part-time employee within 
the store, provided the full-time employee has the qualifica- 
tions and ability to perform the duties of the part-time 
employee being replaced. 


A part-time employee may exercise seniority over any 
other part-time employee within his store, only in the 
manner as set forth above. 


F. In the event of store closing, the Company shall trans- 
fer employees with five (5) years or more continuous full- 
time service to other stores determined by the Company 
providing such transfers are consistent with the needs of 
the business. 


G. No employee shall acquire any seniority rights until 
he has been employed by the Company for at least thirty 
(30) days, provided that after thirty (30) days employ- 
ment the seniority beginning date shall revert to the last 
date of hire. 


H. Application for leave of absence must be in writing 
and directed to the attention of the Personnel Department. 
When granted leave of absence, not to exceed ninety (90) 
days, within any one (1) year of employment, employees 
will be reinstated without loss of seniority. 


345 


I. No employee shall be discharged because of absence 
resulting from proven illness not to exceed thirty (30) 
days, provided the employee has been employed ninety 
(90) days or more prior to the first day of absence due to 
illness. The employee must be able to pass a physical 
examination upon return to work if requested. 


Section 8 
Vacations 


A. All full-time employees who have been in the con- 
tinuous employment of the Company for one (1) year or 
more shall receive one (1) week’s vacation annually with 
their current weekly base pay. 


B. All full-time employees who have been in the con- 
tinuous employment of the Company for two (2) years or 
more shall receive two (2) week’s vacation annually with 
their current weekly base pay. 


Y 


‘, All full-time employees who have been in the con- 
tinuous full-time employment of the Company for ten (10) 
years or more shall receive three (3) weeks vacation an- 
nually with their current weekly base pay. 

D. All full-time employees who have been in the con- 
tinuous full-time employment of the Company for twenty 
(20) years or more shall receive four (4) weeks vacation 
annually with their current weekly base pay. 

E. Part-time employees averaging twenty-six (26) hours 
or more per week for the previous year shall reeeive a 
pro-rata vacation with pay equal to the number of hours 
worked in that year divided by fifty-two (52). 

Part-time vacations shall be on the basis of two (2) 
weeks maximum after two (2) years of continuous service. 


F. An employee who has qualified for his or her first 
vacation and is subsequently laid off, shall receive a pro- 
rata vacation for each full month of service completed since 
his last anniversary date of employment. 
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G. If a holiday occurs during an employee’s vacation, he 
or she shall be paid an additional day’s pay or receive an 
extra day off in addition to the vacation pay. 


H. The Company agrees to cover all employees under 
the unemployment compensation act or agrees to pay an 
employee one (1) week’s pay upon dismissal, because of 
an over-supply of help. 

I. Should a regular employee be temporarily transferred 
from his or her regular assigned store to another store and 
such transfer results in additional transportation expense, 
the employee will be reimbursed by the Company for such 
additional transportation expense. 


J. It is agreed that no regular full-time employee shall 
have his basic work week reduced for the purpose of evad- 
ing vacation provisions established herein for regular full- 
time employees. 


Section 9 


Union and Agency Shop 


A. The following shop condition shall be effective except 
in Indiana where prohibited by State Law: 


It shall be a condition of employment that all employees 
of the Company covered by this Agreement who are mem- 
bers of the Union in good standing on the execution date of 
this Agreement shall remain members in good standing and 
those who are not members on the execution date of this 
Agreement shall on the thirty-first (31) day following the 
execution date of this Agreement become and remain mem- 
bers in good standing in the Union. It shall also be a 
condition of employment that all employees covered by 
this Agreement and hired on or after its execution date 
shall, on the thirty-first (31) day following the beginning 
of such employment become and remain members in good 
standing in the Union. The Company may secure new 
employees from any source whatsoever. During the first 
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thirty (30) days of employment, a new employee shall be 
on a trial basis and may be discharged at the discretion of 
the Company. 


B. The Company shall pay said person so employed dur- 
ing the period said person is not a member of the Union 
at the regular Union wage provided for in this Agreement 
and shall in all other respects require said person to work 
under and live up to all provisions of this Agreement. 


C. It is agreed that only those employees affiliated with 
the Union or those employees in a supervisory or executive 
capacity employed by the Company shall be permitted to 
perform work ordinarily performed by such employees. 


D. The following shall apply in the State of Indiana: 


Employees shall have the right to voluntarily become 
or to refrain from becoming members of the Union. Ir- 
respective of membership in the Union, however, employees 
covered by this Agreement shall be required, after thirty- 
one (31) days of employment, as a condition of continued 
employment, to pay an amount equivalent to regular 
monthly dues of the Local Union to the Union as a service 
fee and to aid the Union in defraying its operating costs 
in connection with its legal obligations and responsibilities 
as the exclusive bargaining agent of employees in the 
appropriate bargaining unit. 


The aforesaid sum shall be payable on or before the first 
(1) day of each month. Other than the payment of this 
sum, the employees shall be under no further financial 
obligation or requirements. 


In consideration of the Company’s entering into the 
above agency shop agreement, the Union hereby agrees to 
indemnify the Company and hold it harmless from any and 
all claims, liabilities or costs of the Company which arise 
out of the entering into or enforcement of this agency shop 
agreement. 
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It is also mutually agreed that in the event that a final 
decision of the Indiana Appelate or Supreme Court or a 
decision or ruling of the N.L.R.B. renders a clause like 
the above agency shop clause unlawful or unenforceable, 
said agency shop clause shall be null and void and of no 
force and effect from and after the date of said decision 
or ruling. 


The Local Union, party to this Agreement will agree to 
indemnify the Company as above set forth provided that 
any adverse decision or ruling by the Indiana State Su- 
preme Court or the N.L.R.B. is upheld by the United States 
Supreme Court and provided further that the Local Union 
will not be liable for such indemnification if the Company, 
party to this Agreement, agrees to an agency shop clause 
with any other labor organization that does not similarly 
indemnify the Company. 


Section 10 


Union Access to Stores 


The Company agrees to permit an authorized repre- 
sentative or officer of the Union to have access to the 
stores at all hours when said stores are open for business 
for the purpose of communicating with the employees em- 
ployed therein, but such representatives or officers shall 
not unnecessarily interfere with the duties of said members 
or the business of the Company. 


Section 11 
Grievance and Arbitration 


A. The properly accredited officers or representatives of 
both parties to this Agreement shall be authorized to settle 
any dispute arising out of the terms, application, or inter- 
pretation of this Agreement. Complaints arising out of 
the terms, application, or interpretation of this Agreement 
must be submitted in writing by the Union to the Company 


within fifteen (15) days of the date of the grievance or the 
claim is nullified. 


In the event of a dispute or grievance arising between 
the Company and the employee relative to wages, hours, 
or conditions of employment, under the terms of this Agree- 
ment such dispute shall be in the first instance settled, if 
possible, by representatives of the Company and the Union. 
The Union agrees to submit such dispute or grievance in 
writing to the personnel manager or a representative of 
the Company. An investigation will be made by said repre- 
sentative of the Company and a report given to the Union 
not later than five (5) days after receipt of said letter. In 
the event of failure to adjust such dispute or grievances, 
said parties agree to submit same to arbitration. 


When arbitration is necessary, either party may demand 
same upon five (5) days’ notice in writing, naming one 
(1) person to act in his behalf on said arbitration board. 
The other party shall within five (5) days after receipt 
of letter, name one (1) person to act in his behalf on said 
arbitration board. The said two (2) persons shall select 
within five (5) days a third disinterested party to act on 
said arbitration board. In the event the first two (2) arbi- 
trators cannot agree upon the third arbitrator within five 
(5) days following their appointment, cither the Union or 
the Company may request the American Arbitration Asso- 
ciation to submit a panel of five (5) qualified arbitrators. 
The third member of the arbitration board shall be selected 
by the members representing the Employer and the Union, 
each alternately striking a name until one (1) remains as 
the selected arbitrator. The decision of the majority of 
the Arbitration Board shall be final and binding on both 
the Company and the Union. 


Expenses incurred in connection with the third arbitrator 
shall be shared equally by the Union and the Company. 


B. It is agreed between the parties hereto that there 
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shall be no strikes, cessation of work, picketing, boycotts 
or lockouts pending the final decision of any dispute sub- 
mitted to arbitration, in accordance with the provisions of 
this Contract. 


Section 12 
Union Store Card and Button 
A. The Union Store Card may be displayed in all places 
where members of the Union are employed. The Store 
Card shall not be removed in case of a dispute unless the 
dispute is taken up with proper officials of the Company 
first. 


B. The Union shall use its best efforts as a labor organi- 
zation to enhance the interests of the Company as an Em- 
ployer of Union Labor. 


(. Members of the Union may wear their Union buttons 
when on duty. 


D. The Company shall provide a bulletin board on which 
the Union may post notices. 


Section 13 


Discharge 


No employee shall be discharged without good and sufti- 
cient cause. Dishonesty, incompetency, drunkeness, incivil- 
ity shall be considered sufficient cause for dismissal. 


Section 14 

Pregnancy Leave of Absence 

A pregnancy leave of absence shall be granted to an 
employee provided she has at least one (1) year of con- 
tinuous full-time service and that the request for leave of 
absence is supported by a physician’s statement certifying 
that the employee is pregnant and the anticipated birth 
date. Such leave shall be taken not later than the end of 
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the sixth (6th) month of pregnancy and shall expire no 
later than three (3) months after the anticipated date of 
birth. Failure to notify the Employer by the end of the 
sixth (6th) month of the need for a pregnancy leave shal] 
forfeit the right for such leave and when the employee 
leaves, she shall be considered to have resigned. In deter- 
mining length of service for the purpose of progression 
in the wage schedules and vacations, such time while on 
pregnancy leave shall not be counted. Employees on leave 
of absence shall not be entitled to holiday pay. 


Section 15 

Jury Service 

All regular employees working twenty-six (26) hours or 
inore per week, who are subpoenaed for jury service and 
actually serve on a jury, shall receive the difference in pay 
for time lost and the amount received as jury pay but in 
no case shall the total pay exceed forty (40) hours pay 
at the employee’s regular straight-time hourly rate of 
pay. When an employee is released for a day or part of 
a day, he shall report to his store for work. 


Section 16 

Funeral Leave 

The Employer agrees to pay all regular employees work- 
ing twenty-six (26) hours or more per week for necessary 
absence on account of death in the immediate family up 
to and including a maximum of three (3) scheduled work 
days at straight-time provided the employee attends the 
funeral. The term ‘‘immediate family’’ shall mean spouse, 
parents, child, brother, sister, father-in-law, mother-in-law, 
or any relative residing with the employee or with whom 
the employee is residing. 


Section 17 
Clerks Work Clause 
No salesman shall handle or stock any merchandise in 
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the store excluding the meat department; except rack job- 
bers and drivers salesmen engaged in servicing the retail 
stores under prevailing practices with merchandise directly 
from a delivery vehicle at the point of delivery. It is under- 
stood that the above shall not apply in new stores during 
the first week after the store is opened. 


Section 18 
Health and Welfare 


The Company agrees to pay by the tenth (10th) day of 
the month into a health and welfare trust fund, the sum 
of sixteen dollars ($16.00) per month for each of its em- 
ployees who on the first (1st) day of such month has been 
employed for three (3) calendar months or more and has 
averaged twenty-six (26) hours or more per week for at 
least four (4) weeks. Contributions will be continued by 
the employer for a period of eight (8) weeks on an employee 
who is not on the payroll due to illness or injury. 


The trust fund shall be jointly administered by a Board 


of Trustees, with an equal number of Trustees representing 
the Union, and an equal number of Trustees representing 
the employer. 


In the event a covered employee works less than an aver- 
age of twenty-six (26) hours per week for eight (8) consec- 
utive weeks, such welfare premium shall be discontinued 
until such employee again works an average of twenty-six 
(26) hours or more per week for four (4) consecutive weeks 
when such welfare premium will be paid without any 
waiting period. 

When an eligible employee covered by the health and wel- 
fare plan changes employment from one participating em- 
ployer to another participating employer within a thirty-one 
(31) day period, the new employer shall pay contribution 
immediately on such employee. 


Effective December 1, 1960, the Company’s welfare plan, 
including sick pay, life insurance, hospital and surgical- 
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medical insurance, weekly health and accident insurance, 
shall be discontinued. 


Section 19 
Pension 


Effective November 25, 1963, the Employer agrees to 
make a contribution of five cents (5c) per hour on all 
straight-time hours worked by all employees covered by 
this Agreement. Such contributions shall be made to a 
jointly administered Pension Trust Fund to be Trusteed 
and administered in accordance with existing law and in ac- 
cordance with a Pension Plan and a Trust Agreement to 
be negotiated between and executed by the parties hereto. 
Said contributions shall be for the sole purpose of provid- 
ing pensions for eligible employees as defined in such Pen- 
sion Plan. It is agreed that said Pension Plan in its en- 
tirety shall be completed and become operative as soon as 
possible, but not later than January 1, 1965. 


Section 20 
Conformity to Law 


Nothing contained in this Agreement is intended to vio- 
late any Federal Law, rule, or regulations made pursuant 
thereto. If any part of this Agreement is construed to be 
in such violation, then that part shall be made null and void 
and the parties agree that they will within thirty (30) days 
begin negotiations to replace said void part with a valid 
provision. 

Section 21 


Miscellaneous 
I. 


1. In any store where the average weekly total sales for 
the 52 weeks ending October 31, 1961 is $20,000.00 or more, 
there shall be an Assistant Manager, Produce Department 
Head, and a Cashier-Bookkeeper. 


2. Effective November 25, 1962 average sales shall be re- 


viewed and in any store where the average weekly sales for 
the 52 weeks ending November 3, 1962 is $20,000.00 or more, 
an Assistant Manager, a Produce Dept. Head, and a Cash- 
ier-Bookkeeper shall be appointed provided that the store 
does not already have one employee in each of these classi- 
fications. 

3. Effective November 24, 1963 average store sales shall 
be reviewed in any store where the averge weekly total sales 
for the 52 weeks ending November 2, 1963 is $20,000.00 or 
more, an Assistant Manager, a Produce Head, and a Cashier- 
Bookkeeper shall be appointed provided that the store does 
not already have one employee in each of these classifica- 
tions. 


4. In the case of a new or remodeled store, if an Assistant 
Manager, Produce Department Head, and Head Cashier- 
Bookkeeper are not appointed as of the date of opening or 
remodeling, one (1) employee shall be appointed to each of 
these classifications at the end of four (4) months, provided 
that the average weekly total sales for the last three (3) 


of the first four (4) months is twenty thousand dollars 
($20,000.00) or more. 


I. 


1. Any uniform deemed necessary by the Company for 
its employees shall be furnished and laundered at the ex- 
pense of the Company. 

2. Where the Company desires to furnish dacron or sim- 
ilar type uniforms to female employees and the female em- 
ployees in such store are unanimously in favor of such 
uniform, such uniforms shall be laundered by the employee 
and shall be returned to the employer upon termination of 
employment, if so requested. 


Secrion 22 
Expiration Date 
This Contract shall be effective from November 26, 1961 
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through November 28, 1964, at which time it shall auto- 
matically renew itself from year to year, provided, how- 
ever, that either party may give to the other party not less 
than sixty (60) days notice in writing prior to the expira- 
tion date or to annual renewal date of its intention to 
change or terminate said Contract. 
Union: 
Retail Clerks International Association 
Local 1550 
Victor R. Reysa 
Company: 
Wituiarp J. CaRLson 


General Counsel's Exhibit No. 31-E 


Reraww Cierks INTERNATIONAL ASSOCIATION 
Connecticut Avenue and De Sales Street 
Washington 6, D. C. 
April 13, 1962 


This letter will serve to confirm our understanding 
reached in the recent negotiations which were concluded 
February 25, 1962 relative to the exclusion of part-time 
employees working eleven (11) hours or less, as of March 
Ist, 1960. 

It is understood that the above referred to employees are 


not subject to the terms of Section 2, of the current Agree- 
ment under the heading of ‘‘Coverage’’. 


Signed for the Union: 
Ivan M. Morris 


Signed for the Company: 
Associated Food Retailers of Illinois 
Per Cuarues H. Bromann 
Executive Secretary 
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AGREEMENT 


This Agreement, mutually entered into this 13th day of 
April, 1962, by and between Retail Clerks Union, Local 
, chartered by the Retail Clerks International Asso- 
ciation, AFL-CIO, as party of the first part, and herein- 
after referred to as the Union, and (See Signatory), or its 
successors, as party of the sezond part, and hereinafter 
referred to as the Company. 


Section 1 
Intent and Purpose 

A. It is the intent and purpose of the parties hereto that 
this Agreement will promote and improve industrial re- 
lationship between this Company and its employees. 

B. The Company recognizes the Union as the sole collec- 
tive bargaining agency for all of the employees, as herein- 
after set forth, employed at the retail stores of Members 
of the Associated Food Retailers of Illinois in the jurisdic- 
tion of the Retail Clerks Chicago Area Council, District 
No. 3, AFL-CIO. 


Section 2 
Coverage 

A. The term ‘‘Company’’ as used in this Agreement shall 
refer and relate to retail stores of Members of the Asso- 
ciated Food Retailers of Illinois in the jurisdiction of the 
Retail Clerks Chicago Area Council, District No. 3, AFL- 
CIO. 

B. The term ‘‘employees’’ as used in this Agreement 
shall include all employees working in the retail stores of 
the Company who are actively engaged in the handling or 
selling of merchandise, except those employees in the meat 
department and one (1) store manager per store. 


Section 3 
Union Officer 
A. The Company agrees that there shall be no discrim- 


ination against any employee because of Union affiliation 
or activity. 

B. It is agreed that an employee of the Company, upon 
being elected to office in the Union where his entire time 
is required, shall be considered on leave-of-absence for two 
(2) one (1) year terms, and upon expiration of his term of 
office in the Union shall be reinstated in a similar position 
as that held when granted leave-of-absence. 


Section 4 

Holidays 

A. No clerk shall work on the following holidays: New 
Year’s Day, Decoration Day, Independence Day, Labor 
Day, Thanksgiving Day, Christmas Day, or on days legally 
celebrated in lieu thereof and any additional holiday pro- 
claimed by the President of the United States or Act of 
Congress, commemorating the victory of the allied powers 
over Japan and Germany, or either of them. 

B. During the weeks in which holidays occur, regular 


full-time employees shall receive time and one-half (114) 
their regular rate of pay after thirty-two (32) hours actu- 
ally worked. In additition, employees shall receive eight 
(8) hours pay for such holidays. 


C. Part-time employees averaging twenty-six (26) hours 
or more per week will be entitled to holiday pay for the 
number of hours normally scheduled to be worked on the 
holiday. The previous four (4) weeks will be used to deter- 
mine the average hours worked, as well as the average 
hours the part-time employee would have worked on the 
day of the holiday. 

Section 5 
Working Hours and Overtime 

A. The basic work week for male and female employees 
shall be forty (40) hours to be worked in five (5) days. 

It is agreed that during the life of this Agreement there 
shall be no change in the basic work week as specified above 
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by the Company without first obtaining the approval of the 
Union. 

B. Employees will be paid time and one-half (114) their 
regular rate of pay for work in excess of forty (40) hours 
per week. 

C. Employees, except night stockers as set forth in Sec- 
tion 5, paragraph 1 below, will be paid time and one-half 
(114) their regular rates of pay for work in excess of eight 
(8) hours per day. 

Night stockers will receive time and one-half (112) per 
their regular rate of pay for work in excess of nine (9) 
hours per night. 

D. Time and one-half (114) shall be paid on the weekly 
basis or daily basis, whichever is greater, but in no case on 
both. 


E. No regular full-time female employee in the State of 
Indiana shall be required to work more than eight (8) hours 
per day, except in case of emergency or in case of opening 


new or remodeled stores. It is recognized that in the State 
of Illinois female employees are restricted to eight (8) 
hours per day by State Law. 

F. Regular clerks required to report to work on any day 
shall receive a minimum of four (4) hours work. Part-time 
clerks who are scheduled to report for work and do report 
at the time scheduled shall receive a minimum of two (2) 
hours work or two (2) hours pay in lieu thereof, provided 
that they are available for two (2) hours work. 


G. Work performed on Sunday from 12:01 A.M. to 12:00 
P.M. midnight shall be compensated at the rate of time and 
one-half (114) the regular rate of pay. 

Employees shall not be required to work on Sunday. 
Wherever possible, work scheduled on Sunday by the Em- 
ployer for full-time and part-time employees shall be offered 
to the senior employees in each category, provided they 
have the ability to perform the work required. 


ore 
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Hi. All employees shall receive an hour for Junch during 
each eight (8) hour shift. The lunch period shall be sched- 
uled approximately in the middle of the employee’s shift. 

I, Any employees on night jobs starting work between 
the hours of 7:00 P.M. and 7:00 A.M. shall receive premium 
pay of ten cents (10c) per hour in addition to his or her 
regular hourly rate of pay. 

J. Employees shall receive one (1) fifteen (15) minute 
minute rest period without loss of pay for each four (4) 
hours worked in any one (1) work day. The rest periods 
shall be scheduled approximately in the middle of the em- 
ployee’s half shifts. 


K. Employees shall not work a split shift. 


L. The Company agrees not to employ or schedule two 
(2) or more part-time employees where it is possible to 
employ or schedule one (1) or more full-time employees. 


M. The hours for each employee shall be scheduled by 
the Company. <A work schedule for all employees shall be 
posted in each store not later than noon Friday of the eur- 
rent week for the following week. 


Section 6 
Wage Schedules 
A. A regular clerk is defined for purposes of this Agree- 
ment as one who is regularly employed twenty-six (26) 
hours or more per week and shall be paid for the number of 
hours worked on the basis of the following schedule of 
minimum rates: 


For period 

11/26/61 Effective Effective 

through 11/24/62 11/25/62 5/24/64 

Male 40-hr. Wk. Hr. 40-hr, Wk. Hr. 40-hr. Wk. Hr. 
0 to 6 mos, in industry $76.00 1.90 $80.00 2. $83.00 
6 mos. to 1 yr. in industry .... 79.50 1.99 83.50 2. 86.50 
l yr. to 18 mos, in industry .... 83.00 2.075 87.00 2. 90.00 
18 mos. to 24 mos. in industry 90.00 2.25 94.00 2. 97.00 
After 24 mos. in industry .... 98.00 2.45 102,00 2. 105.00 


to 19 t9 89 fo 
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Female 

0 to 6 mos. in industry .. 71,50 1.79 75.50 1.89 78.50 1.965 
6 mos. to 1 yr. in industry .... 74.50 1.8625 78.50 1.9625 81.50 2.0375 
lyr. to 18 mos, in industry .... 78.00 1: 82.00 2.05 85.00 2.125 
18 mos. to 24 mos. in industry 83.00 2. 87.00 2.175 90.00 2.25 
After 24 mos. in industry .... 89.00 2. 93.00 2.325 96.00 2.40 


B. A part-time clerk is defined for the purposes of this 
Contract as one who is regularly employed less than twenty- 
six (26) hours per week and shall be paid according to the 
following schedule of minimum rates: 


For period 
11/26/61 Effective Effective 
Male and Female through 11/24/62 11/25/62 5/24/64 
Hr. Hr. Hr. 
0 to 3 mos. in industry wee 1,525 1.70 
3 mos. to 6 mos. in industry . 1,605 1.78 
6 mos. to 1 yr. in industry . . 1,695 1.87 
After 1 yr. in industry 1,825 2.00 
40-hr. Wk. Hr. 40-hr. Wk. Hr. 40-hr. Wk. Hr. 
Assistant Manager“ $118.00 2.95 $122.00 3.05 $125.00 3.125 
Produce Manager** .. 116,00 2.90 120.00 3.00 123.00 3.075 
Cashier-Bookkeeper***  .....----- 95.50 2.3875 99.50 2.4875 102.50 2.5625 
Bakery Head 93.50 2.3375 97.50 2.4375 100.50 2.5125 


aun 


an 


The increase of 12¥%c per hour is to apply to all em- 
ployees who are presently receiving in excess of contract 
rates, except that it shall not be retroactive, but in any case 
must be effective before April 9, 1962. 


The minimum increases of 10¢ per hour effective 11/25/62 
and 714¢ per hour effective 5/24/64 must also apply to em- 
ployees being paid more than the minimum contract rates. 


D. After one (1) year of service, part-time employees 
will begin accumulating hours and upon completion of 520 


* An Assistant Manager is defined as one who assists the manager in super- 
vising the operation of the store. 

** A Produce Department Head is defined as one who supervises the opera- 
tion of the produce department under the direction of the Store Manager. 

*** A Cashier-Bookkeeper shall be defined for purposes of this Contract as 
an employee who is appointed and trained by the Company to handle the cash 
and the necessary reports to the General Office and such other work as required 
in supermarkets, 
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hours worked after one (1) year of service will advance to 
the beginning wage bracket of the ‘‘regular clerks’? wage 
schedule and for each 1040 hours worked thereafter will 
advance to the next highest bracket of the ‘‘regular clerks”’ 
wage schedule. 

E. Following are the rules for employees moving from 
part-time to regular clerk classifications and vice versa: 

1. After ¢. part-time employee has worked an average of 
twenty-six (26) or more hours per week for four (4) con- 
tinuous weeks, he shall be classified as a regular clerk and 
be paid accordingly beginning with the first week following 
such four (4) week period. 

2. After a regular employee has worked an average of 
less than twenty-six (26) hours per week for four (4) con- 
tinuous weeks, he shall be classified as a part-time clerk and 
be paid accordingly beginning with the first week following 
such four (+) week period. 


3. If a part-time clerk is reclassified to the regular clerk 


classification and the Company expects him to work regu- 
larly twenty-six (26) hours or more per week, his rate of 
pay shall be changed to the proper rate in the regular clerk 
classification immediately. 

4. If a regular clerk is reclassified to the part-time clerk 
classification and the Company expects him to work regu- 
larly less than twenty-six (26) hours per week, his rate of 
pay shall be changed to the proper rate in the part-time 
clerk classification immediately. 

F. The above classifications in Section 6-C are appointed 
by field supervision. Nothing in this clause shall foreclose 
the right of the Union to present a grievance in regard to 
these sub-sections. 

G. Employees presently receiving, or who may hereafter 
receive in excess of the above pay schedules shall not have 
their pay decreased because of provisions of this Contract. 


H. Definition of ‘‘Service in Industry’’. 
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J. Proven comparable experience not terminating more 
than five (5) years prior to date of application and 
shown on application for employment shall be the 
basis for determination of new employees’ rate of 
pay. Such experience prior to five (5) years before 
date of application and ending within the five (5) 
year period must be continuous to be counted. R.C.- 
I.A. Union Card showing experience in the industry 
within five (5)syears prior to date of application will 
be recognized as initial proof of experience. 
Claims for rate adjustment based on previous service 
‘in the industry’? must be filed in writing within 
ninety (90) days from date of employment otherwise 
the employee forfeits any claim under this provision. 


I. It is agreed that when an employee is advanced from 
part-time to regular classification that the total hours of 
part-time employment shall be divided by the basic work 
week to establish the full-time rate of pay. This paragraph 
applies to Section 6, Paragraph E above but not to Section 
6, Paragraph D above. 


Section 7 
Seniority and Leave of Absence 


A. Seniority shall prevail among employees in each store 
and shall apply to part-time and regular employees. Ability 
being equal, the last employee hired shall be the first em- 
ployee laid off. Earned vacations shall be granted in ac- 
cordance with length of service. In the event of transfer, 
it is agreed that store seniority shall prevail. Any em- 
ployee so transferred shall retain the seniority previously 
accumulated. 


B. Part-time employees who are qualified and available 
shall be given the opportunity to fill full-time job openings 
when they occur. 


C. Employees transferred from existing stores to a new 
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store that is opened shall, if subject to lay-off within a 
period of ninety (90) days after the store is opened, have 
the right to return to the store from which transferred and 
assume the job that their seniority warrants, provided they 
have the ability to perform the work required. 


D. When an employee’s employment is reduced from 
full-time to part-time, his part-time seniority is to date 
from the original date of hire. When a part-time employee 
is promoted to full-time, his full-time seniority dates from 
his latest assignment to full-time work. 


ki. A full-time employee shall have seniority over a part- 
time employee only to the extent that a full-time employee 
who is to be laid off or transferred, may claim in his store 
the hours worked by a particular part-time employee within 
the store, provided the full-time employee has the qualifica- 
tions and ability to perform the duties of the part-time 
employee being replaced. 

A part-time employee may exercise seniority over any 
other part-time employee within his store, only in the 
manner as set forth above. 

F. In the event of store closing, the Company shall trans- 
fer employees with five (5) years or more continuous full- 
time service to other stores determined by the Company 
providing such transfers are consistent with the needs of 
the business. 

G. No employee shall acquire any seniority rights until 
he has been employed by the Company for at least thirty 
(30) days, provided that after thirty (30) days employ- 
ment the seniority beginning date shall revert to the last 
date of hire. 


H. Application for leave of absence must be in writing 
and directed to the attention of the Personnel Department. 
When granted leave of absence, not to exceed ninety (90) 
days, within any one (1) year of employment, employees 
will be reinstated without loss of seniority. 
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I. No employee shall be discharged because of absence 
resulting from proven illness not to exceed thirty (30) 
days, provided the employee has been employed ninety 
(90) days or more prior to the first day of absence due to 
illness. The employee must be able to pass a physical 
examination upon return to work if requested. 


Secrion 8 
Vacations 


A. All full-time employees who have been in the con- 
tinuous employment of the Company for one (1) year or 
more shall receive one (1) week’s vacation annually with 
their current weekly base pay. 

B. All full-time employees who have been in the con- 
tinuous employment of the Company for two (2) years or 
more shall receive two (2) week’s vacation annually with 
their current weekly base pay. 

C. All full-time employees who have been in the con- 
tinuous full-time employment of the Company for ten (10) 
years or more shall receive three (3) weeks vacation an- 
nually with their current weekly base pay. 

D. All full-time employees who have been in the con- 
tinuous full-time employment of the Company for twenty 
(20) years or more shall receive four (+) weeks vacation 
annually with their current weekly base pay. 

E. Part-time employees averaging twenty-six (26) hours 
or more per week for the previous year shall receive a 
pro-rata vacation with pay equal to the number of hours 
worked in that year divided by fifty-two (52). 


Part-time vacations shall be on the basis of two (2) 
weeks maximum after two (2) years of continuous service. 

F. An employee who has qualified for his or her first 
vacation and is subsequently laid off, shall receive a pro- 
rata vacation for each full month of service completed since 
his last anniversary date of employment. 
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G. If a holiday occurs during an employee’s vacation, he 
or she shall be paid an additional day’s pay or receive an 
extra day off in addition to the vacation pay. 


H. The Company agrees to cover all employees under 
the unemployment compensation act or agrees to pay an 
employee one (1) week’s pay upon dismissal, because of 
an over-supply of help. 

I. Should a regular employee be temporarily transferred 
from his or her regular assigned store to another store and 
such transfer results in additional transportation expense, 
the employee will be reimbursed by the Company for such 
additional transportation expense. 


J. It is agreed that no regular full-time employee shall 
have his basic work week reduced for the purpose of evad- 
ing vacation provisions established herein for regular full- 
time employees. 


Section 9 


Union and Agency Shop 


A. The following shop condition shall be effective except 
in Indiana where prohibited by State Law: 


It shall be a condition of employment that all employees 
of the Company covered by this Agreement who are mem- 
bers of the Union in good standing on the execution date of 
this Agreement shall remain members in good standing and 
those who are not members on the execution date of this 
Agreement shall on the thirty-first (31) day following the 
execution date of this Agreement become and remain mem- 
bers in good standing in the Union. It shall also be a 
condition of employment that all employees covered by 
this Agreement and hired on or after its execution date 
shall, on the thirty-first (31) day following the beginning 
of such employment become and remain members in good 
standing in the Union. The Company may secure new 
employees from any source whatsoever. During the first 
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thirty (30) days of employment, a new employee shall be 
on a trial basis and may be discharged at the discretion of 
the Company. 


B. The Company shall pay said person so employed dur- 
ing the period said person is not a member of the Union 
at the regular Union wage provided for in this Agreement 
and shall in all other respects require said person to work 
under and live up to all provisions of this Agreement. 


C. It is agreed that only those employees affiliated with 
the Union or those employees in a supervisory or executive 
capacity employed by the Company shall be permitted to 
perform work ordinarily performed by such employees. 


D. The following shall apply in the State of Indiana: 


Employees shall have the right to voluntarily become 
or to refrain from becoming members of the Union. Ir- 
respective of membership in the Union, however, employees 
covered by this Agreement shall be required, after thirty- 
one (31) days of employment, as a condition of continued 
employment, to pay an amount equivalent to regular 
monthly dues of the Local Union to the Union as a service 
tee and to aid the Union in defraying its operating costs 
in connection with its legal obligations and responsibilities 
as the exclusive bargaining agent of employees in the 
appropriate bargaining unit. 


The aforesaid sum shall be payable on or before the first 
(1) day of each month. Other than the payment of this 
sum, the employees shall be under no further financial 
obligation or requirements. 


In consideration of the Company’s entering into the 
above agency shop agreement, the Union hereby agrees to 
indemnify the Company and hold it harmless from any and 
all claims, liabilities or costs of the Company which arise 
out of the entering into or enforcement of this agency shop 
agreement. 
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It is also mutually agreed that in the event that a final 
decision of the Indiana Appelate or Supreme Court or a 
decision or ruling of the N.L.R.B. renders a clause like 
the above agency shop clause unlawful or unenforceable, 
said agency shop clause shall be null and void and of no 
force and effect from and after the date of said decision 
or ruling. 


The Local Union, part: to this Agreement will agree to 
indemnify the Company as above set forth provided that 
any adverse decision or ruling by the Indiana State Su- 
preme Court or the N.L.R.B. is upheld by the United States 
Supreme Court and provided further that the Local Union 
will not be liable for such indemnification if the Company, 
party to this Agreement, agrees to an agency shop clause 
with any other labor organization that does not similarly 
indemnify the Company. 


Section 10 


Union Access to Stores 


The Company agrees to permit an authorized repre- 
sentative or officer of the Union to have access to the 
stores at all hours when said stores are open for business 
for the purpose of communicating with the employees em- 
ployed therein, but such representatives or officers shall 
not unnecessarily interfere with the duties of said members 
or the business of the Company. 


Secrion 11 
Grievance and Arbitration 


A. The properly accredited officers or representatives of 
both parties to this Agreement shall be authorized to settle 
any dispute arising out of the terms, application, or inter- 
pretation of this Agreement. Complaints arising out of 
the terms, application, or interpretation of this Agreement 
must be submitted in writing by the Union to the Company 
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within fifteen (15) days of the date of the grievance or the 
claim is nullified. 


In the event of a dispute or grievance arising between 
the Company and the employee relative to wages, hours, 
or conditions of employment, under the terms of this Agree- 
ment such dispute shall be in the first instance settled, if 
possible, by representatives of the Company and the Union. 
The Union agrees to submit such dispute or grievance in 
writing to the personnel manager or a representative of 
the Company. An investigation will be made by said repre- 
sentative of the Company and a report given to the Union 
not later than five (5) days after receipt of said letter. In 
the event of failure to adjust such dispute or grievances, 
said parties agree to submit same to arbitration. 


When arbitration is necessary, either party may demand 
same upon five (5) days’ notice in writing, naming one 
(1) person to act in his behalf on said arbitration board. 
The other party shall within five (5) days after receipt 


of letter, name one (1) person to act in his behalf on said 
arbitration board. The said two (2) persons shall select 
within five (5) days a third disinterested party to act on 
said arbitration board. In the event the first two (2) arbi- 
trators cannot agree upon the third arbitrator within five 
(5) days following their appointment, either the Union or 
the Company may request the American Arbitration Asso- 
ciation to submit a panel of five (5) qualified arbitrators. 
The third member of the arbitration board shall be selected 
by the members representing the Employer and the Union, 
each alternately striking a name until one (1) remains as 
the selected arbitrator. The decision of the majority of 
the Arbitration Board shall be final and binding on both 
the Company and the Union. 


Expenses incurred in connection with the third arbitrator 
shall be shared equally by the Union and the Company. 


B. It is agreed between the parties hereto that there 
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shall be no strikes, cessation of work, picketing, boycotts 
or lockouts pending the final decision of any dispute sub- 
mitted to arbitration, in accordance with the provisions of 
this Contract. 

Section 12 
Union Store Card and Button 

A. The Union Store Card may be displayed in all places 
where members of the Union are employed. The Store 
Card shall not be removed in case of a dispute unless the 
dispute is taken up with proper officials of the Company 
first. 

B. The Union shall use its best efforts as a labor organi- 
zation to enhance the interests of the Company as an Em- 
ployer of Union Labor. 

C. Members of the Union may wear their Union buttons 
when on duty. 

D. The Company shall provide a bulletin board on which 
the Union may post notices. 


Section 13 
Discharge 
No employee shall be discharged without good and suffi- 
cient cause. Dishonesty, incompetency, drunkeness, incivil- 
ity shall be considered sufficient cause for dismissal. 


Section 14 
Pregnancy Leave of Absence 


A pregnancy leave of absence shall be granted to an 
employee provided she has at least one (1) year of con- 
tinuous full-time service and that the request for leave of 
absence is supported by a physician’s statement certifying 
that the employee is pregnant and the anticipated birth 
date. Such leave shall be taken not later than the end of 
the sixth (6th) month of pregnancy and shall expire no 
later than three (3) months after the anticipated date of 
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birth. Failure to notify the Employer by the end of the 
sixth (6th) month of the need for a pregnancy leave shall 
forfeit the right for such leave and when the employee 
leaves, she shall be considered to have resigned. In deter- 
mining length of service for the purpose of progression 
in the wage schedules and vacations, such time while on 
pregnancy leave shall not be counted. Employees on leave 
of absence shall not be entitled to holiday pay. 


Section 15 

Jury Service 

All regular employees working twenty-six (26) hours or 
more per week, who are subpoenaed for jury service and 
actually serve on a jury, shall receive the difference in pay 
tor time lost and the amount received as jury pay but in 
no case shall the total pay exceed forty (40) hours pay 
at the employee’s regular straight-time hourly rate of 
pay. When an employee is released for a day or part of 
a day, he shall report to his store for work. 


Secrion 16 

Funeral Leave 

The Employer agrees to pay all regular employees work- 
ing twenty-six (26) hours or more per week for necessary 
absence on account of death in the immediate family up 
to and including a maximum of three (3) scheduled work 
days at straight-time provided the employee attends the 
funeral. The term ‘‘immediate family’’ shall mean spouse, 
parents, child, brother, sister, father-in-law, mother-in-law, 
or any relative residing with the employee or with whom 
the employee is residing. 


Section 17 
Clerks Work Clause 


No salesman shall handle or stock any merchandise in 
the store excluding the meat department; except rack job- 


bers and drivers salesmen engaged in servicing the retail 
stores under prevailing practices with merchandise directly 
from a delivery vehicle at the point of delivery. It is under- 
stood that the above shall not apply in new stores during 
the first week after the store is opened. 


Section 18 
Health and Welfare 


The Company agrees to pay by the tenth (10th) day of 
the month into a health and welfare trust fund, the sum 
of sixteen dollars ($16.00) per month for each of its em- 
ployees who on the first (1st) day of such month has been 
employed for three (3) calendar months or more and has 
averaged twenty-six (26) hours or more per week for at 
least four (4) weeks. Contributions will be continued by 
the employer for a period of eight (8) weeks on an employee 
who is not on the payroll due to illness or injury. 

The trust fund shall be jointly administered by a Board 
of Trustees, with an equal number of Trustees representing 
the Union, and an equal number of Trustees representing 
the employer. 

In the event a covered employee works less than an aver- 
age of twenty-six (26) hours per week for eight (8) consec- 
utive weeks, such welfare premium shall be discontinued 
until such employee again works an average of twenty-six 
(26) hours or more per week for four (4) consecutive weeks 
when such welfare premium will be paid without any 
waiting period. 

When an eligible employee covered by the health and wel- 
fare plan changes employment from one participating em- 
ployer to another participating employer w ithin a thirty-one 
(31) day period, the new employer shall pay contribution 
immediately on such employee. 

Effective December 1, 1960, the Company's welfare plan, 
including sick pay, life insurance, hospital and surgical- 
medical insurance, weekly health and accident insurance, 
shall be discontinued. 
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Section 20 

Pension 

Effective November 25, 1963, the Employer agrees to 
make a contribution of five cents (5c) per hour on all 
straight-time hours worked by all employees covered by 
this Agreement. Such contributions shall be made to a 
jointly administered Pension Trust Fund to be Trusteed 
and administered in accordance with existing law and in ac- 
cordance with a Pension Plan and a Trust Agreement to 
be negotiated between and exccuted by the parties hereto. 
Said contributions shall be for the sole purpose of provid- 
ing pensions for eligible employees as defined in such Pen- 
sion Plan. It is agreed that said Pension Plan in its en- 
tirety shall be completed and become operative as soon as 
possible, but not later than January 1, 1965. 


Section 20 
Conformity to Law 


Nothing contained in this Agreement is intended to vio- 
late any Federal Law, rule, or regulations made pursuant 
thereto. If any part of this Agreement is construed to be 
in such violation, then that part shall be made null and void 
and the parties agree that they will within thirty (30) days 
begin negotiations to replace said void part with a valid 
provision. 


Section 21 
Miscellaneous 
I. 

1. In any store where the average weekly total sales for 
the 52 weeks ending October 31, 1961 is $20,000.00 or more, 
there shall be an Assistant Manager, Produce Department 
Head, and a Cashier-Bookkeeper. 


2. Effective November 25, 1962 average sales shall be re- 
viewed and in any store where the average weekly sales for 
the 52 weeks ending November 3, 1962 is $20,000.00 or more, 
an Assistant Manager, a produce Dept. Head, and a Cash- 
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ier-Bookkeeper shall be appointed provided that the store 
does not already have one employee in each of these class- 
ifications. 

3. Effective November 24, 1963 average store sales shall 
be reviewed in any store where the average total sales 
for the 52 weeks ending November 2, 1963 is $20,000.00 or 
more, an Assistant Manager, a Produce Head, and a Cashier- 
Bookkeeper shall be appointed provided that the store does 
not already have one employee in each of these classifica- 
tions. 

4. In the case of a new or remodeled store, if an Assistant 
Manager, Produce Department Head, and Head Cashier- 
Bookkeeper are not appointed as of the date of opening or 
remodeling, one (1) employee shall be appointed to each of 
these classifications at the end of four (4) months, provided 
that the average weekly total sales for the last three (3) 
of the first four (4) months is twenty thousand dollars 
($20,000.00) or more. 


II. 

1. Any uniform deemed necessary by the Company for 
its employees shall be furnished and laundered at the ex- 
pense of the Company. 

2. Where the Company desires to furnish dacron or sim- 
ilar type uniforms to female employees and the female em- 
ployees in such store are unanimously in favor of such 
uniform, such uniforms shall be laundered by the employee 
and shall be returned to the employer upon termination of 
employment, if so requested. 


Section 22 


Expiration Date 


This Contract shall be effective from November 26, 1961 
through November 28, 1964, at which time it shall auto- 
matically renew itself from year to year, provided, how- 
ever, that either party may give to the other party not less 
than sixty (60) days notice in writing prior to the expira- 
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tion date or to annual renewal date of its intention to 
change or terminate said Contract. 


Union: 
Retail Clerks International Association 
Local 1550 

Ivan M. Morriss 

For District #3 
Company: 
Associated Food Retailers of Illinois 
As Agent for Listed Principals on 
Schedule Hereto Attached 

by CHartes H. Bromann 

Executive Secretary 


General Counsel's Exhibit No. 32 
April 16, 1962 
Mr. James Parker, Vice President 


The Kroger Company 
1014 Vine Street 
Cincinnati 1, Ohio 


Dear Sir: 


Enclosed are Contracts identical in terms to the Contract 
signed by other employers in the Chicago Area Food In- 
dustry, who, like your company, participated in the multi- 
employer bargaining. 


Please execute the Contract and return immediately. 
Yours very truly, 


Victor R. Reysa 
Secretary-Treasurer 
VRR/Imh 
OEIU #28 


General Counsel's Exhibit No. 38 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 


Case No. 13-CA-4742 
Tue Krocer Co. 
and 


Rerait Cierks Union, Locars 1550, 1540, 1504, 1460, 
1453, 98 and Reram Cuerks INTERNATIONAL ASSOCIATION 


Stipulation 

Now comes Sigmund R. Pincus Counsel for General Coun- 
sel and without objection by any party to this proceeding 
offers into evidence as General Counsel’s Exhibit 38 the fol- 
lowing stipulation: 

Ir IS HEREBY STIPULATED AND AGREED by and between The 
Kroger Company and Retail Clerks Unions, Locals 1550, 
1504, 1540, 1460, 1453, 98 and Retail Clerks International 
Association (herein called the Union) and the General 
Counsel of the National Labor Relations Board, that; 

(1) The Collective Bargaining Agreements and all amend- 
ments and addendum thereto executed by and between 
Locals 1550, 1540, 1504, 1460, 1453, and 98 (hereinafter des- 
ignated as the Charging Locals) and the Great Atlantic and 
Pacific Tea Company (hereinafter designated as A & P) for 
the contract periods hereinafter designated are identical: 

1945 - 1946 
1946 - 1947 
1947 - 1948 
1948 - 1949 
1949 - 1950 
1951 - 1952 
1952 - 1954 
1954 - 1956 
1957 - 1959 
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(2) The Collective Bargaining Agreements and all amend- 
ments and addendum thereto executed by and between the 
Charging Locals and A & P for the contract period 1950- 
1951 are identical except that in the Local 1453 Agreement 
Section VI (a) reads: 


A regular clerk is defined for purposes of this contract as 
one who is regularly employed twenty-six (26) hours or 
more per week and shall be paid for the number of hours 
worked on the basis of the following schedules. 


(3) The Collective Bargaining Agreements and all amend- 
ments and addendum thereto executed between the Charg- 
ing Locals and A & P for the contract period 1959-1961 are 
identical except that a supplement was executed between 
Local 1460 and A & P which supplement was not entered 
into between A & P and any of the other Charging Locals. 
This supplement, dated October 18, 1960, reads as follows: 


SUPPLEMENT 


Supplement to the Agreement effective November 22, 
1959 by and between the Great Atlantic and Pacific Tea 
Company and the Retail Clerks Union, Local 1460, AFL- 
CIO, chartered by the Retail Clerks International Asso- 
ciation, AFL-CIO. It is agreed that: 


1. This supplement shall be attached to the above-men- 
tioned Agreement. 


2. Section 9, paragraph D shall have the following para- 
graph added: 


For existing employees, such payment shall start thirty- 
one (31) days following date of execution of this Supple- 
ment and for new employees hired after the execution 
date of this Supplement, the payment shall start thirty- 
one (31) days following date of employment. 


3. All other provisions of the above-mentioned Agree- 
ment, except for the above changes, shall remain unchanged. 


In witness whereof the said parties have caused duplicate 
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copies to be executed by their duly authorized officers this 
18th day of October, 1960. 


4+. The Collective Bargaining Agreements and all amend- 
ments and addendum thereto executed between the Charg- 
ing Locals and A & P for the contract period 1961-1964 are 
identical except that Locals 1453 and 1460 each executed a 
letter of Agreement with A & P dated April 13, 1962, which 
Letters of Agreement are attached hereto and made a part 
of this Stipulation as Appendix 1(a) and 1(b). 


5. The Collective Bargaining Agreements and all amend- 
ments and addendum thereto executed by and between the 
Charging Locals and National Tea Company (hereinafter 
referred to as National) for the contract periods hereinafter 
designated are identical: 


1945 — 1946 
1946 — 1947 
1947 — 1948 
1949 — 1950 
1950 — 1951 
1951 — 1952 
1952 — 1954 
1954 — 1956 
1955 — 1957 
1957 — 1959 
6. The Collective Bargaining Agreement and all amend- 
ments and addendum thereto excuted by and between the 
Charging Locals and National for the contract period 1959 
—1961 are identical except that 
(a) The Local 442 (not a party to this proceeding) 
Agreement did not contain an Amendment to Section XVIII 
of said Agreement, which amendment is attached hereto 
and made a part of this Stipulation as Appendix 2. 


(b) The Local 98 Collective Bargaining Agreement does 
not contain the Amendment to paragraph I, Section III per- 
taining to a new or remodeled store which Amendment is 


attached hereto and made a part of this Stipulation as Ap- 
pendix 3. 

(ec) The 1453 Collective Bargaining Agreement does not 
contain the Amendment to paragraph I, Section III, which 
Amendment is attached hereto as Appendix 3. 


(d) The Collective Bargaining Agreement between 1460 
and National, unlike all of the other 1959-1961 National 
Agreements, contains a Supplement amending Section 9, 
paragraph D, which Amendment is attached hereto and 
made a part of this Stipulation as Appendix 4. 


7. The Collective Bargaining Agreements executed by 
and between the Charging Locals and National for the con- 
tract period 1961—1964 are identical except that a letter 
of understanding was executed between Locals 1460 and 
1453 and National, which copy of the Local 1460 under- 
standing is attached hereto and made a part of this Stipu- 
lation as Appendix 5. A letter of understanding identical 
to Appendix 5 was executed by and between Local 1453 and 
National. 


8. The Collective Bargaining Agreement and all amend- 
ments and addendum thereto executed between the Charg- 
ing Locals and the Kroger Company (hereinafter referred 
to as Kroger) for the contract periods hereinafter desig- 
nated are identical: 


1945 — 1946 
1946 — 1947 
1947 — 1948 
1948 — 1949 
1949 — 1950 
1951 — 1952 
1952 — 1954 
1954 — 1956 
1957 — 1959 


9. The Collective Bargaining Agreements executed be- 
tween the Charging Locals and Kroger for the contract 
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period 1959—1961 are identical except that Local 1460, un- 
like the other Charging Locals, entered into a Supplemental 
Agreement which Supplement is attached hereto and made 
a part of this Stipulation as Appendix 6. 


10. The Collective Bargaining Agreements and all amend- 
ments and Addendum thereto executed between the Charg- 
ing Locals and Kroger for the contract period 1955—1957 
are identical except that Local 1460, unlike the other charg- 
ing locals, and Kroger executed a Supplement dated Decem- 
ber 13, 1955, which Supplement is attached hereto and made 
part of this Stipulation as Appendix 7, 


11. Eagle Piggly Wiggly executed Collective Bargaining 
Agreements with Locals 1540, 1550, 98, and 1453 for the con- 
tract period 1959—1961. The Agreements executed by and 
between the above-designated Locals and Eagle Piggly 
Wiggly for the contract period 1959—1961 are identical. 


12. Eagle Piggly Wiggly executed Collective Bargaining 
Agreements with the same Locals referred to in paragraph 
11 for the contract period 1961—1964. The contracts exe- 
cuted by and between those Locals and Eagle Piggly Wiggly 
for the contract period 1961—1964 are identical except that 
a letter of understanding was executed between Local 1453 
and Eagle Piggly Wiggly, which letter of understanding is 
identical in all material respects with the letter of under- 
standing attached and made a part of this Stipulation as 
Appendix 5. 


13. Red Owl executed Collective Bargaining Agreements 
with Locals 1550 and 1540 for the contract period 1959— 
1961. The Agreements executed by and between the above- 
designated Locals and Red Owl for the contract period 
1959—1961 are identical. 


14. Red Owl executed Collective Bargaining Agreements 
with Locals 1550, 1540, and 1504 for the contract period 
1961—1964. The Agreements executed by and between the 
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above-designated Locals and Red Owl for the contract pe- 
riod 1961—1964 are identical. 


Signed at Chicago, Illinois, on June 22, 1962: 


THE KROGER COMPANY 
By /ss/ Taft, Stettinius and Hollister 
(Representative) 
by Merlin Baker, Attny. 
(Title) 


Signed at Chicago, Illinois, on June 22, 1962: 


RETAIL CLERKS UNION, LOCALS 
1550, 1540, 1504, 1460, 1453, 98, ct al 
By /ss/ Robert Karmel Attny. 
(Representative) (Title) 
Signed at Chicago, Illinois, on June 22, 1962: 
/ss/ Sigmund R. Pincus 
Counsel for General Counsel 


Services... 

C. W. Whittemore, Trial Examiner, National Labor 
Relations Board 

1717 Pennsylvania Avenue, Washington 25, D. C. 

Taft, Stettinius, and Hollister, 
Attn.: W. Bruce Baird, Esq. 

603 Dixie Terminal Building, Cincinnati 2, Ohio 

Robert Karmel, Esq., 33 North LaSalle Street, Chicago, 
Tllinois 


S. G. Lippman, Esq., De Sales Building, Connecticut and 
De Sales Street, Washington, D. C. 
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April 13, 1962 


Mr. A. J. Ernst, Assistant 

Director of Operations 

The Great Atlantic and Pacific Tea Company 
Middle Western Divisiox 

2622 N. Pulaski Rd. 

Chicago 39, Illinois 


Dear Sir: 


This letter will serve to confirm our understanding reached 
in the recent negotiations which were concluded February 
25, 1962, relative to check off of dues and initiation fees. 


It is agreed that for the life of the current agreement, the 
company will on the second pay of each month deduct that 
amount for dues and/or initiation fees required by this 
local union, from the wages of each employee. 


It is further agreed that the Union will furnish to the com- 
pany authorization for the above deduction and further that 
this authorization is subject to all applicable laws. 


Signed: 

FOR THE UNION: 
By: /s/ George Leavitt 
Signed: 

FOR THE COMPANY: 
By: /s/ A. J. Ernst 
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APPENDIX B 
April 13, 1962 
Mr. Joseph Quirk 
Director of Labor Relations 
National Tea Company 
1000 Crosby Street 
Chicago 80, Illinois 


Dear Sir: 

This letter will serve to confirm our understanding reached 
in the recent negotiations which were concluded February 
25, 1962, relative to check off of dues and initiation fees. 

It is agreed that for the life of the current agreement, the 
company will on the second pay of each month deduct that 
amount for dues and/or initiation fees required by this 
local union, from the wages of each employee. 

It is further agreed that the Union will furnish to the com- 
pany authorization for the above deduction and further that 
this authorization is subject to all applicable laws. 


Signed: 
FOR THE UNION: 
By: /s/ L. H. Fuacx, Local 1453 


Signed: 
FOR THE COMPANY: 
sv: /s/ Joseph Quirk 


APPENDIX 2 
SUPPLEMENT TO AGREEMENT 
Entered into the 1st day of February 1960, between the Re- 
tail Clerks Union Local 1460 chartered by the Retail Clerks 
International Association, AFL-CIO and The Great At- 
lantie & Pacifie Tea Company, Inc. 
The Company and the Union agree that Section 18 first 
paragraph shall be amended to read as follows: 


The following section shall become effective December 1, 
1960. 


The Company shall contribute sixteen dollars ($16.00) per 
month by the tenth (10th) day of the month for each of its 
employees, who on the first (1st) day of each month has 
been employed for three (3) calendar months or more and 
has averaged twenty-six (26) hours or more per week for 
at least four (4) weeks. Such payments shall be made into a 
Fund known as (Chicago Clerks District Council No. 3) 
Health and Welfare Trust Fund, which will have for its 
purpose the providing of health and welfare benefits for 
eligible employees working for the employer under the 
terms and conditions of this Agreement. The nature, type 
and extent of the health and welfare benefits to be provided 
shall be such as the Trustees in their discretion shall deter- 
mine, und which are in accordance with the Trust Agree- 
ment. The Trust Fund is to be jointly administered by 
Trustees representing the Company and the Union. 
Replace (Chicago Clerks District Council 

No. 3) /s/ G. L. /s/ A. J. E. 
With: Lake County Clerks Local 

No. 1460 /s/ G L. /s/ A. J. EB. 
UNION: 
RETAIL CLERKS INTERNATIONAL ASSOCIATION 
Local 1460 
/s/ George Leavitt 
COMPANY: 
THE GREAT ATLANTIC & PACIFIC TEA 

COMPANY, INC. 
ef 
/s/ A. J. Ernst 
APPENDIX 3 

Addition to letter of understanding Chicago Grocery Clerks 
Contract November 22nd 1959 through November 25 1961. 


Paragraph I. 

Section III 
In the case of a new or remodeled store, if an assistant man- 
ager, produce department head, and head cashier are not 
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appointed as of the date of opening or remodeling, one (1) 
employee will be appointed to each of these classifications 
at the end of four (4) months, provided that the average 
weekly total sales for the last three (3) of the first (4) 
months is twenty thousand dollars ($20,000) or more. 


Executed March 1, 1960 
For The Company 
/s/ J. Quirk 
For The Union 
/s/ Guyxwar Stoutz, Sec.-Treas. 


APPENDIX 4 


SUPPLEMENT 


Supplement to the Agreement effective November 22, 
1959 by and between National Tea Company and the Retail 
Clerks Union Local 1460, A.F.L.-C.1.0., chartered by the 
Retail Clerks International Association, A.F.L.-C.1.0. It is 
agreed that: 

1. This Supplement shall become a part of and shall be 
attached to the above mentioned Agreement. 

2. Section 9, paragraph D shall have the following para- 
graph added: 

For existing employees, such payment shall start thirty- 
one (31) days following date of execution of this Supple- 
ment and for new employees hired after the execution date 
of this Supplement, the payment shall start thirty-one (31) 
days following date of employment. 


3. All other provisions of the above mentioned Agreement. 
except for the above changes, shall remain unchanged. 


IN WITNESS WHEREOF the said parties have caused 
duplicate copies to be executed by their duly authorized 
officers this 18th day of OCTOBER, 1960. 


FOR THE UNION: 
FOR THE EMPLOYER: 
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APPENDIX 5 
April 13, 1962 
Mr. Joseph Quirk 
Director of Labor Relations 
National Tea Company 
1000 Crosby Street 
Chicago 80, Illinois 


Dear Sir: 
This letter will serve to confirm our understanding reached 
in the recent negotiations which were concluded February 
25, 1962, relative to check off of dues and initiation fees. 
It is agreed that for the life of the current agreement, the 
company will on the second pay of each month deduct that 
umount for dues and/or initiation fees required by this 
local union, from the wages of each employee. 
It is further agreed that the Union will furnish to the com- 
pany authorization for the above deduction and further that 
this authorization is subject to all applicable laws. 
Signed: 
FOR THE UNION: 
By: /s/ George Leavitt 
RETAIL CLERKS LOCAL UNION 1460 

541 W. 5th Avenue 

Gary, Indiana 

Signed: 
FOR THE COMPANY: 
By: /s/ Joseph Quirk 


APPENDIX 6 
SUPPLEMENT 


Supplement to the Agreement effective November 22, 
1959 by and between The Kroger Co. and the Retail Clerks 
Union, Loeal 1460, A.F.L.-C.1.0., chartered by the Retail 
Clerks International Association, A.F.L.-C.1.0. It is agreed 
that: 


1. This Supplement shall become a part of and shall be 
attached to the above mentioned Agreement. 

2. Section 9, paragraph D shall have the following para- 
graph added: 

For existing employees, such payment shall start thirty- 
one (31) days following date of execution of this Supple- 
inent and for new employees hired after the execution date 
of this Supplement, the payment shall start thirty-one (31) 
days following date of employment. 


3. All other provisions of the above mentioned Agreement, 
except for the above changes, shall remain unchanged. 


IN WITNESS WHEREOF the said parties have caused 
duplicate copies to be executed by their duly authorized 
officers this 21st day of November, 1960. 


FOR THE UNION: 
/3/ George Leavitt 


FOR THE EMPLOYER: 
/s/ W. L. Myers 
/s/ M. H. Saunders 
APPENDIX 7 


SUPPLEMENT 


Supplement to the Agreement entered into December 13, 
1955, by and between The Kroger Co., Chicago, Illinois and 
the Retail Clerks International Association, Local No. 1460. 


It is agreed that: 


1. This Supplement shall become a part of and shall be at- 
tached to the above mentioned Agreement. 


», Because of the problems which have arisen due to the 
size of Store No. C 608, 3574 Village Court, Gary, Indiana, 
it is felt that it will be to the best interests of both parties 
to make an exception in this store only and check off dues 
and initiation fees for employees on the following basis: 


The Employer shall deduct Union initiation fees, as 
authorized, and shall deduct Union dues from the first 
pay of each month of employees who are members of the 
Union and who individually and voluntarily certify in 
writing authorization for such deductions. The Employer 
shall promptly remit. all sums deducted in this manner to 
the Local Union, 


3. All Articles of the Agreement dated December 13, 1955, 
except for the above amendment, shall remain unchanged. 


In Witness Whereof the said parties have caused dupli- 
cate copies to be executed by their duly authorized officers 
the 16th day of January, 1956. 

FOR THE UNION: 

s/ George Sovich 

Acting Seeretary Treasurer 
FOR THE EMPLOYER: 
/s/ A. H. Zimmerman 


s/ M. H. Saunders 
‘s’ L. C. Carroll 


141 NLRB No. 46 Appendix ‘‘B’’ 
D-5186 
Chicago, Ill. 


UNITED STATES OF AMERICA BEFORE 
THE NATIONAL LABOR RELATIONS BOARD 


THE KROGER CO. 
and Case No. 13-CA-4742 
RETAIL CLERKS UNION, 1550 
RETAIL CLERKS UNION, 1540 
RETAIL CLERKS UNION, 1504 
RETAIL CLERKS UNION, 1460 
RETAIL CLERKS UNION, 1453 
RETAIL CLERKS UNION, 98 
RETAIL CLERKS INTERNATIONAL 
ASSOCIATION, AFL-CIO 


DECISION AND ORDER 
On August 14, 1962, Trial ISxaminer C. W. Whittemore 


issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondent had not engaged in 
the unfair labor practices alleged in the complaint and rec- 
ommending that the complaint be dismissed in its entirety, 
as set forth in the Intermediate Report attached hereto. 
Thereafter, the Respondent, the General Counsel, and the 
Charging Parties filed exceptions to the Intermediate Re- 
port and supporting briefs. 


The Board has reviewed the rulings of the Trial Examin- 
er made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The Board 
has considered the Intermediate Report, and the entire 
record in this case, including the exceptions and briefs, and 
hereby adopts the findings, conclusions and recommenda- 

1The Charging Parties have requested oral argument. This re- 
quest is hereby denied as the record, the exceptions, and the briefs 
adequately present the issues and positions of the parties. 
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tions of the Trial Examiner insofar as they are consistent 
ie ee aes ERE ai 


with the following. 
Sela rere sem Ate, 


The charging locals represent employees of various groc- 
ery stores in the Chicago area, although elections under 
Board auspices have never been held among such employ- 
ees. Since 1945, Respondent together with other retail 
grocery store operators in and about Chicago have bar- 
gained collectively with the charging locals on a group 
basis.?- The employers have no formal association, constitu- 
tion, or binding rules of procedure. During negotiations 
from 1945 to 1954, the unions usually submitted their con- 
tract proposals to individual employers who then met as a 
group With the unions. Each employer was represented by 
one or more individuals. The employer representatives 
usually caucused prior to meetings with the unions to dis- 
cuss the union proposals and to agree upon a common front 
vis a vis the unions. In 1954, representatives of employers 
and unions participating in negotiations increased in num- 
ber to the extent that the groups became unwieldly. There 
upon, Saunders, representative of Respondent, without 
formal designation by other employer representatives, as- 
sumed the role of spokesman for the employer group and 
continued in this role until the fourth session of the 1961 
negotiations. As the result of the joint negotiations, sepa- 
rate but substantially similar collective-bargaining con- 
tracts were signed between the local unions and the re- 
spective employers. 


2 In 1945 the employer group consisted of respondent, Atlantic & 
Pacific Tea Company, National Tea Company and Associated Food 
Retailers, an association of local independently owned retail food 
stores. In 1955, Eagle-Piggly Wiggly, and in 1961, Red Owl Stores 
joined the group. 

Although there were other locals participating in joint negotia- 
tions during the early history of bargaining, the union group was 
reduced to the 6 charging locals due to merger of several smaller 
locals. All the charging locals are members of Retail Clerks Chicago 
Area Council, District 3, except Local 1460, which is a Gary, Indi- 
ana, local. 


fen 
Curd 
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In the fall of 1961, the unions served notice of contract 
reopening. At the first negotiating session the unions pro- 
posed, inter alia, a pension plan. Saunders, acting as 
spokesman for the employer group, said that Respondent 
and A & P had their own pension plans and were not inter- 
ested in one which was jointly administered. The unions 
insisted upon a pension plan. Respondent was equally ada- 
mant in insisting that it would not agree to such a plan 
because it already had one. During the early stages of 
negotiations, the A & P representative also strenuously 
opposed a pension plan for his company. At the twelfth 
negotiating session held on February 22, 1962, the employer 
spokesman, Quirk, a representative of National Tea Com- 
pany, said that although the employers were willing to 
make certain wage adjustments some of them were un- 
willing to agree to a pension plan. The union representa- 
tives replied that the parties were bargaining jointly and 
each member of the group would be bound by any agree- 
ment reached. Quirk disagreed and said that if the unions 
felt that Respondent would be so bound, they should notify 
Respondent’s representative personally. At the next meet- 
ing Respondent’s representative said categorically that 
his company would be bound only by an agreement to which 
it specifically assented, and that it would not agree to a 
contract which included a pension plan. At this meeting the 
unions and the employers, with the exception of Respondent, 
reached agreement on terms of a new contract, including a 
pension plan. Separate meetings between Respondent and 
the unions failed to result in an agreement, the pension 
plan being the stumbling block. Thereupon the Unions 
struck Respondent. 


Although as stated, separate but substantially similar 
contracts resulted from joint bargaining, there is a history 
of individual adjustments between separate employers and 
separate union which varied the jointly negotiated terms 
and conditions of employment. Thus: 
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1. Respondent’s representative Saunders testified with- 
out contradiction that in 1952 he separately negotiated with 
the unions to exclude co-managers in Respondent’s stores 
from the compulsory union membership provisions in the 
then current contract and this agreement is still being 
honored. 


2. After the 1956 bargaining agreement was signed, Re. 
spondent separately negotiated with union officials so as to 
interpret the phrase ‘‘regularly employed’? in Section 6 of 
that agreement to mean that there would be a 4-week period 
after an employees’ schedule change before his rate of pay 
would be adjusted. 


3. In March 1956, Local 1453 asked that Respondent grant 
employee members in its stores time and a half for over- 
time, contrary to the agreement in force. Respondent re- 
fused. 


4. In December 1955, Respondent was party to a 2-year 
jointly negotiated contract with Local 1460 covering em- 
ployees in its Indiana stores. The agreement did not pro- 
vide for checkoff of union dues. However, upon being 
apprised by Local 1460 that it was having difficulty collect- 
ing dues in a particular store, Respondent and Local 1460 
modified the existing contract to provide for dues checkoff. 
No other local unions or employers participated in these 
supplementary negotiations. 


5. In 1957, Respondent, National Tea, and A & P negoti- 
ated with Local 1460 for an extension of the union-security 
provision in the existing bargaining contract because Indi- 
ana has passed a ‘‘right to work’’ law and Local 1460 was 
anxious to secure an extension of the existing clause before 
the new statute became effective. No other local partici- 
pated in these negotiations. However, the tentative agree- 
ment reached was never reduced to writing or signed be- 
cause the law became operative before the agreement could 
be presented to Local 1460’s membership for ratification. 


6. On February 8, 1960, Respondent signed a separate 
agreement with Local 1460 providing for an agency shop. 
In the fall of that year Respondent and Local 1460 negoti- 
ated and signed a supplement thereto providing for a check- 
off under the agency shop arrangement, to begin 31 days 
after hire or execution of the supplement. 


7. The 1959-1961 bargaining contracts between Respond- 
ent, National Tez, A & P, and Associated Food Retailers 
provided for the establishment of a health and welfare 
trust fund. After negotiations began in 1960 to establish 
the trust, Local 1460 notified Respondent that it desire a 
separate trust agreement for employees in the Lake County, 
Indiana, stores, in order to include under the trust employees 
of various independent grocers who did not participate in 
the Chicago bargaining. Thereupon Respondent, A & P, 
and National Tea negotiated a separate trust for the Indi- 
ana employees. Associated Food Stores did not participate 
in the negotiations for the Indiana trust. 


8. From the beginning of joint bargaining, the Retail 
Clerks International has negotiated a separate understand- 
ing with Associated Food providing that only those em- 
ployer members of the Association employing members of 
its locals which are parties to the agreement shall be cov- 
ered thereby. In 1955, the International negotiated a 
‘rider’? with the Association which provided that the 
1955-57 agreement was entered into with the International 
through its authorized agent, the Retail Clerks Joint Coun- 
cil. The bargaining contracts between Respondent, A & P, 
and National! Tea for the same years provided that they 
were entered into with the International through the indi- 
vidual locals as its agents. 


9. In 1958, National Tea negotiated a written supplement 
relating to uniforms for female employees which differed 
from the provisions on the same subject in other employers’ 
collective-bargaining contracts with the locals. 
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10. Before the 1954-1956 agreements, Respondent, A & P, 
National Tea, and Associated Food Retailers had the classi- 
fication ‘‘Bakery Department Head”? in their bargaining 
contracts. However, the contracting union agreed to drop 
this classification from the 1954-1956 contract with A & P. 
from the 1957-1959 contract with National Tea, and from 
the 1959-1961 contract with Respondent. The contract 


with Associated Food Retailers still includes this classifica. 
tion. 


11. In 1959, the locals and the employers included in their 
contracts an ‘‘indemnification clause’? whereby the unions 
agreed to indemnify the companies for any claims resulting 
from the agency shop agreement. After the 1959-1961 agree- 
ment had been negotiated, A & P and the unions agreed to 
omit the indemnification clause from the A & P contract. 


12. After the 1959-1961 contracts had been signed, Re- 
spondent, A & P, National Tea, and Associated Food Re- 
tailers entered into certain understandings with the locals 


relating to the appointment of an assistant manager and 
other employees based on a review of average store sales, 
‘*. .. Provided that the store does not already have one 
employee in each classification.’’ National Tea redrafted 
the language of the understanding and omitted the quoted 
phrase. This redraft was accepted by the locals as part 
of National Tea’s contract for 1959-1961. 


13. With respect to the health and welfare clause in the 
1959-1961 agreements, A & P refused to sign until a change 
in wording was made to prevent the provision from being 
declared illegal. The International agreed and the con- 
tract with the A & P contained this modification. When 
National Tea and Associated Food Retailers learned of 
the modification, they prevailed upon the locals to incor- 
porate the same change in their own agreements. However, 
the unions rejected Respondent’s request for a similar 
amendment to its own contract. 


394 


The General Counsel contends that Respondent violated 
Section 8(a) (5) of the Act by refusing to sign the jointly 
negotiated collective-bargaining agreement. The Trial 
Examiner recommended that the complaint be dismissed 
because the record failed to establish that in its 1961-1962 
negotiations ‘‘respondent manifested bad faith, or that it 
refused to bargain in violation of Section 8(a) (5) and (1) 
of the Act.’? We agree with the Trial Examiner’s conclu- 
sion, but for a somewhat different reason. 


During the 1961 negotiations Respondent made clear 
from the outset that it would not agree to a pension plan 
even if other employers did so agree. As the Trial Examiner 
found, this position was taken in good faith. When the 
representatives of other employers in the bargaining group 
did agree after prolonged negotiations to a pension plan, 
they expressly disclaimed any authority to bind Respondent. 
Further, as set forth above, during the entire period of 
multiemployer bargaining, individual employers and indi- 
vidual unions had negotiated individual modifications in 
the jointly negotiated agreements without protest from other 
parties to the agreements. The evidence, we believe, justi- 
fies a finding, as in the J & H Food case, that in jointly 
negotiating for a collective-bargaining agreement, the 
parties mutually understood that individual variances in 
the agreement could be negotiated by the individual parties. 
Accordingly, in refusing to accede to the pension plan 
agreed to by other employers and in insisting upon separate 
negotiations of this issue, Respondent exercised a preroga- 
tive established by past practice and did not therefore re- 
fuse to bargain in violation of Section 8(a) (5) and (1) of 
the Act.’ Accordingly, we shall dismiss the complaint. 
Sted ta Fee OE 

3]. & H. Food, Inc., 139 NLRB No. 125. 


4 Subsequent to the issuance of the Intermediate Report, Allen 
Alsip, petitioner in Case No. 13-RD-494, filed a motion to intervene 
for the purpose of excepting to the Trial Examiner’s failure to find 
that no multiemployer unit existed. Like the Trial Examiner, al- 
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ORDER 


IT IS HEREBY ORDERED that the complaint herein 
be, and it hereby is, dismissed. 


Dated, Washington, D. C. 
Frank W. McCuttocn, Chairman 
Pump Ray Ropcers, Member 
Boyp Leepom, Member 


Joun H. Fannixc, Member 


GeraLp A. Brown, Member 


NATIONAL LABOR RELATIONS BOARD 


though for a different reason, we find it unnecessary to decide that 
the parties’ practice of individual adjustments precludes their hav- 
ing established an appropriate multiemployer unit. Accordingly. 
the motion is hereby denied. 


IR-358-62 
Chicago, Ill. 
UNITED STATES OF AMERICA 
BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINER 
WASHINGTON, D. C. 


THE KROGER CO. 
and Case No. 13-CA-4742 
RETAIL CLERKS UNION, 1550 
RETAIL CLERKS UNION, 1540 
RETAIL CLERKS UNION, 1504 
RETAIL CLERKS UNION, 1460 
RETAIL CLERKS UNION, 1453 
RETAIL CLERKS UNION, 98 
RETAIL CLERKS INTERNATIONAL 
ASSOCIATION, AFL-CIO 


Messrs. Sinclair Kossoff and Sigman Pincus, for the Gen- 
eral Counsel. 


Messrs. J. Max Swigert, W. Bruce Baird and George Leon- 
ard, of Cincinnati, Ohio, for the Respondent. 

Messrs. S. G. Lippman, of Washington, D. C., and Robert 
Karmel, of Chicago, IL, for the Charging Unions. 


INTERMEDIATE REPORT AND 
RECOMMENDED ORDER 


Statement of the Case 


On March 8, 1962, the above-named labor organizations 
filed a charge in the above-entitled case. On May 4, 1962, 
the General Counsel of the National Labor Relations Board 
issued his complaint and notice of hearing thereon. There- 
after the Respondent’s answer, dated May 15, 1962, was 
filed. An amendment to the complaint was issued and served 
on May 18, 1962, and an answer to the amendment dated 
May 23 was received. The complaint alleges and the an- 
swers deny that the above-named Respondent has engaged 
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in and is engaging in unfair labor practices in violation of 
Section 8(a)(5) and (1) of the National Labor Relations 
Act, as amended. Pursuant to notice, a hearing was held 
in Chicago, Illinois, on May 28, 29, 30, and 31, 1962, before 
the undersigned Trial Examiner. 

All parties were represented at the hearing and were 
afforded full opportunity to present evidence pertinent 
to the issues, to argue orally, and file briefs. Briefs have 
been received from all parties. 


After the close of the hearing a motion was received 
from the Respondent to correct the transcript as to numer- 
ous typographical errors. Said motion shows on its face that 
it was served upon the other parties. No objection having 
been received, the motion is granted, the record is hereby 
ordered in accordance therewith, and the motion is hereby 
made a part of the record of these proceedings. 


Also after the hearing there was received, pursuant to 
agreement of the parties at the hearing, a written stipula- 
tion concerning certain contracts. Said stipulation is here- 
by made a part of the record as General Counsel’s Ex- 
hibit No. 38. 

Disposition of the Respondent’s motion to dismiss the 
complaint, upon which ruling was reserved at the hearing, 
is made by the following findings, conclusions, and recom- 
mendations. 

Upon the record thus made, and from his observation of 
the witnesses, the Trial Examiner makes the following: 


Findings of Fact 


I. The business of the Respondent 

The Kroger Co. is an Ohio corporation, with principal 
office in Cincinnati, Ohio. It maintains and operates retail 
food stores in various States of the United States, includ- 
ing Illinois and Indiana. 

During the year preceding issuance of the complaint the 
Respondent sold and distributed food products valued at 
more than $1,000,000. During the same period it received 
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goods at its Illinois and Indiana stores valued at more 
than $100,000 which were transported to such stores in in- 
terstate commerce directly from States other than Illinois 
and Indiana. 


The Respondent is engaged in commerce within the 
meaning of the Act. 


Il. The Charging Unions 


Retail Clerks Union, Local 1550, Local 1540, Local 1504, 
Local 1460, Local 1453, and Local 98, and Retail Clerks 
International Association, AFL-CIO, are labor organiza- 
tion within the meaning of the Act. 


II. The alleged unfair labor practices 


A. Setting and major issues 


For a period of more than 15 years Kroger, together with 
a varying number of other national chains and an associa- 
tion of independent stores, has engaged in joint or group 
bargaining with the Retail Clerks in the Chicago area. 
Within that area, during the 1961-1962 negotiations, Kroger 
had some 63 stores and about 1,200 employees. 


In substance, it is General Counsel’s contention that such 
custom and practice of group bargaining had effectively 
established the legal fact that all the employees of the par- 
ticipating employers constitute a unit appropriate for the 
purposes of collective bargaining within the meaning of 
Section 9(b) of the Act. This contention the Respondent 
disputes. Thus is raised the issue of a multiple-employer 
unit. 

Negotiations looking toward new contracts between the 
participating Locals and employers began in the fall of 
1961 and continued until April 1962 when resultant agree- 
ments were executed with all such employers except Kroger. 
One or more Kroger officials participated in these nego- 
tiations, jointly with representatives of the other employ- 
ers, until February 24—or, more accurately, the early 
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morning of February 25, at which time it appeared that all 
parties except Kroger had reached agreement on contract 
terms. The one union demand which Kroger had consist- 
ently declined to grant, from the beginning of negotiations, 
but which the other employers finally agreed to, involved a 
pension program. 


General Counsel urges, and the Respondent denies, that 
by refusing to sign a contract containing the pension plan 
provisions Kroger refused to bargain within the meaning 
of Section 8(a)(5) of the Act. 


In preliminary summary the foregoing are the issues as 
raised by the original complaint, based upon the original 
charge filed by the Locals. Although the charge was not 
amended, the complaint on May 18, 1962, was amended to 
allege that by the unfair labor practice of refusing to bar- 
gain the Respondent caused certain of its employees in the 
area to go on strike in April—a strike which apparently was 
continuing at the time of the haring. While the fact of a 
strike is not disputed the question as to whether it was 
caused and prolonged by unfair labor practices is to be re- 
solved only after a conclusion is reached concerning the 
legal character of Kroger’s declining to sign the contract 
involved herein. 


At the opening of the hearing General Counsel again 
amended the complaint by alleging that the Respondent re- 
fused to bargain by threatening ‘‘its employees with loss 
of benefits in an effort to undermine the Union, to destroy 
the bargaining unit, and to avoid its obligation to execute 
the contract agreed to by the Employer group.’’ The Re- 
spondent denies this allegation. 


B. Relevant facts 


(1) Bargaining history 


At the outset it is to be noted that this case does not 
depict a situation of employer-association bargaining: that 
is, where individual employers formally join, contribute 
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financial support to, and empower an association to rep- 
resent them in negotiating with labor organizations, dele- 
gating to such association expressly or by implication the 
authority to bind them in agreements reached as a result of 
such negotiations. More succinctly, none of the complicated 
questions of agency and scope of authority are here in- 
volved. 

Briefly summarized, the history of bargaining as revealed 
by the record is as follows: 

a. Since 1945 one or more officials of Kroger have partici- 
pated jointly with other representatives of Chicago area 
food chain or independent stores in negotiating for periodi- 
cal contracts with representatives of the Charging Un- 
ions in this case. In 1947 and apparently for several years 
thereafter the employer group consisted of the Respondent, 
Altantic & Pacific Tea Company, National Tea Company, 
and Associated Food Retailers, an association of local food 
stores. The Unions were represented by their officials. 
During this period, according to the credible testimony of 
M. H. Saunders, Kroger’s labor relations representative, 
there was no ‘‘spokesman’’ for the employer group, but 
representatives of each employer participated at will. 

b. About 1954 the employer group was somewhat en- 
larged by representatives of additional chains and the Un- 
nions’ representatives increased in number. As a matter of 
convenience, but with no formal delegation of power by 
other employers, Saunders acted as ‘‘spokesman’’ for the 
employer group. He continued in this capacity until the 
fourth session of the 1961 negotiations, when he dropped 
out because of other duties. Through other representatives. 
however, Kroger participated in the joint negotiations un- 
til, as noted in more detail below, the latter part of Febr- 
uary 1962. 

c. As a witness Saunders readily conceded that the pur- 
pose of these group negotiations was to seek a uniform 
agreement with the Unions as to wages, hours and other 
working conditions. He also testified that after discussing 
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problems and proposals among themselves, the partici- 
pating employers agreed to ‘‘present a common point of 
view’’ in responding to union demands, and that it had 
been the practice to do so. 

d. Throughout this history of group-employer negotia- 
tions with the labor organization here involved no employer, 
until Kroger did so in 1962, actually withdrew from such 
negotiations or refused to sign the same or similar contract 
agreed to by other employers in the same group. 


(2) The 1961-1962 negotiations 


As noted earlier in this report contracts between the 
Charging Unions and all employers in the participating 
group except Kroger were finally executed in April 1962. 
Negotiations to that end were begun October 26, 1961, and 
frequent meetings were held thereafter until the early 
morning of February 25, 1962. 


Since there is no claim by General Counsel that Kroger 
failed to meet with the Unions at reasonable times, or that 
any other issue of unlawful bargaining except that con- 
cerning the pension program was involved at any time dur- 
ing the negotiations, it appears pointless to review in de- 
tail what was said and done at each of these several meet- 
ings. 


As to the pension program issue, the following pertinent 
facts are noted: 


a. During the first five meetings, representatives of the 
participating employers met and negotiated directly with 
union representatives. 

b. At and after the sixth meeting, on January 18, 1962, 
actual negotiations generally were carried on between sub- 
committees of both union and employer officials. Other 
employer representatives, however remained in adjoining 
quarters for consultation by their subcommittee. 


ce. For the first time in the bargaining history, this year 
the Union’s initial demands included a pension program, 
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a 


the details of which are immaterial here. At the first mect- 
ing in October, according to the testimony of Victor Reysa, 
an official of Local 1550, Saunders put the Unions on notice 
that both Kroger and A & P were ‘‘not interested’’ in the 
pension program proposals since each chain ‘‘had their 
own pension programs.”’* 


d. At most, if not all, following negotiating meetings 
the pension issue was discussed. (General Counsel makes 
no claim in his complaint that Kroger at any time refused 
to discuss or negotiate concerning a pension program.) 


e. At the fourth meeting, in December, the A & P rep- 
resentative notified the union representatives that the pen- 
sion proposal would be a ‘‘strike issue’? with both his com- 
pany and Kroger. According ot Reysa’s own testimony the 
union representative replied: ‘‘if it was a strike issue, so 
be it.’’ 


f, At a meeting early in February 1962, Van Ausdall, a 
Kroger official, reminded the union representatives that his 
company’s position of not granting any pension plan in any 
of its various contracts throughout the system was well 
known: effectively again putting the Union on notice that it 
would not accept a contract containing such provision. .\ 
union representative countered by voicing his opinion that 
they were negotiating a ‘‘yniform’’ contract (thereby im- 
plying that if other employers agreed to a pension program 
Kroger would have to do likewise), and warning Van Aus- 
dall that it would be illegal for Kroger to withdraw from 
the negotiations without ‘‘timely notice.”’ 


g. It does not appear from the record that Van Ausdall 
was disturbed by this curb opinion. In any event, he did 
a 


1 Although the record contains evidence concerning the nature of 
Kroger’s so-called profit sharing and retirement programs, set up 
many years earlier, it does not appear necessary here to describe 
them in any details. Whether their existence was a reasonable 
ground for Kroger’s refusal to accept the Unions pension program 
is not in issue. 
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not abandon his position, and continued to attend the meet- 
ings—although, not being on the subcommittee of employ- 
ers, he did not participate at all times directly in the nego- 
tiations. 


h. On February 24 a meeting began which extended 
through until the early hours the next morning. Van Aus- 
dall was invited into the direct negotiations, where he again 
voiced his refusal to be a party to any contract containing 
pension provisions, again contending that Kroger employ- 
ees would lose, if such contract were signed, their accrued 
benefits under the Company’s long-established profit shar- 
ing and retirement plan. Van Ausdall also specifically 
stated that while the employers’ representatives on their 
subcommittee. Quirk, had his authorization to ‘‘negotiate”’ 
on other matters still involved, such authorization did not 
include the subject of pensions. When the union representa- 
tive told Van Ausdall that his company would be ‘‘bound by 
whatever settlement was reached,’’ Kroger’s representa- 
tive replied that his company would be bound only by set- 
tlement ‘‘that we specifically agreed to.’’ 


i. After further negotiations at the same extended meet- 
ing, it appears that all employers except Kroger finally 
agreed, in principle, on all issues including the pension pro- 
gram. Van Ausdall was again called in to state his posi- 
tion which was, in effect, that he was prepared to accept 
the settlement in all respects except the pension provisions. 
He offered, moreover, to continue meeting with the Union 
in an effort to reach agreement. The union representative 
responded that he believed Kroger was bound by the agree- 
ment reached by the other employers, and upon this note 
Van Ausdall left the meeting. 


j. Although, as noted above, it appears that the Unions 
and all employers except Kroger believed agreement had 
been reached on a contract events proved further negotia- 
tions necessary. The written draft submitted to such em- 
ployers by the Union contained provisions contrary to their 


404 


understanding, and the employers’ group, Kroger being 
absent, met with the Unions again on April 12. The em- 
ployers left this meeting without signing contracts, ap- 
parently desiring more time for consideration. Thereafter, 
yielding to strike threats, all employers except Kroger 
signed contracts. 


k. After the February 24-25 group negotiations, Kroger 
and union representatives met in two-party negotiations— 
no other employers participating, in an effort to reach some 
agreement, on at least three occasions: March 5, April 18 
and May 3. Agreement was not reached. 


1. On April 19 the Locals began a strike against Kroger, 
which was continuing at the time of the hearing. 


(3) The alleged ‘‘threats’’ 


As noted in section III A above, at the hearing General 
Counsel expanded his complaint to allege that Kroger also 
refused to bargain by threatening employees with loss of 


benefits in order to undermine the Unions. 


The Trial Examiner finds no oral testimony in the record 
to support this allegation. In his brief General Counsel fails 
to urge the point or to call attention to any documentary 
evidence which might support the allegation. It may be 
that he considers three company letters addressed to em- 
ployees, all dated after the February 24-25 meeting, which 
he placed in evidence, to be sufficient to sustain the allega- 
tion. The Trial Examiner discerns nothing in any one of 
the documents which may reasonably be considered to be 
even an implied threat. All deal, at least in part, with some 
phase of the Respondent’s profit sharing and retirement 
plans. 


C. Conclusions 
The record in this case is replete with contracts, excerpts 


from contracts, oral testimony, and arguments bearing 
upon the allegation of the complaint to the effect that all 
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employees of the various companies, including Kroger, 
which have ‘‘jointly negotiated’? with the Charging Unions 
down through tbe years since 1945, constitute ‘‘a unit 
appropriate for the purposes of collective bargaining’’ 
within the meaning of the Act. The briefs devote many 
pages to the point. 


In view of his disposition of the chief issue—the refusal 
to bargain—it does not appear necessary to the Trial Ex- 
aminer to review, weigh and resolve the conflicting and 
extensive arguments set forth in the briefs. 


There is no real dispute that certain employers, including 
Kroger, have customarily met in ‘‘joint’’? or ‘‘group”’ 
fashion with representatives of the Unions for the purpose 
of reaching ‘‘uniform’’ agreements. At all times, however, 
it appears that Kroger, as well as other employers, partici- 
pated as individuals in a group, and at no time delegated 
to any third party, such as an association, or committee 


the power to bind them, separately or together. It is also 
well demonstrated in the record that in general these group 
negotiations, until 1961-1962, have resulted in individual 
contracts which were, except in some respects, ‘‘uniform.’’? 


To reach the crux of the case, the Trial Examiner assumes 
that the unit alleged is an appropriate unit. He finds that 
the group negotiations, down through the years, have cus- 
tomarily culminated in ‘‘substantially’’ uniform but indi- 
vidual contracts. But it is not his opinion that this assump- 
tion and finding lead logically and inevitably to the con- 
clusion that Kroger violated the Act by refusing to sign 
the same contract other employers signed in 1962. The law 
itself only requires the signng of an agreement when. 


?In passing, the Trial Examiner notes that in his brief General 
Counsel retreats from his tight and precise allegation of the com- 
plaint—that the parties ‘‘executed uniform’’ contracts—to a lesser 
term: ‘‘substantially uniform.’’ 
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reached. That requirement, however, in Section 8(d) 
quoted below, is immediately followed by: “but such obli- 
gation does not compel either party to agree to a proposal 
or require the making of a concession.”’ 


Since the law does not specifically prohibit an employer 
from refusing to snake “¢eoncessions’’—so long as he negoti- 
ates ‘‘in good faith’’ on mandatory issues—and does not 
specifically require each party in group negotiations to 
come to an identical agreement, recourse is necessary to 
the Board and court interpretations of that law. 


The Trial Examiner has considered fully the opposing 
arguments in the seve ‘al briefs, and the many cascs cited. 
None of the cited cases present facts identical with those 
established here, as viewed by the Trial Examiner. It ap- 
pears that in most cases, wherein direct violation of the 
language of the law was not found, the Board’s policy has 
been to weigh each case on its own merits, and to apply— 
in effect if not in specific terms—the test of ‘* good faith 


bargaining.”’ 


It is this test the Trial Examiner applies in this case, as 
was done in Prudential Insurance Co. (361 U.S. 477), where 
good faith bargaining by a labor organization was the chief 
issue. 


From the beginning of negotiations in the fall of 1961 
Kroger’s representatives at the group bargaining main- 
tained, and made known to the union representatives, that 
they would not yield to the demand the pension provisions 
be included in «ny contract they signed. They did not re- 
fuse to discuss or ‘‘negotiate’’ the issue, so far as the rec- 
ord reveals, and as previously note General Counsel does 
not so contend. They did, however, decline to make any 
concession on the point of including the provision in a con- 


3 Section 8(d) requires ‘the execution of a written contract in- 
corporating any agreement reached if requested by either party.” 
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tract, a privilege which the Act accords to any party to 
negotiations. And, as found, Kroger representatives con- 
tinued to meet with union officials, seeking solution to the 
problems, after other employers had yielded to the union 
demands. 

The Trial Examiner has normal respect for the ‘‘voice 
of dissent,’’ whether uttered by an individual, an employer, 
or a union representative. And he believes the conduct of 
Kroger in this case to have been no more than an exercise 
of this privilege. No mendacity was exhibited by the Re- 
spondent’s representatives, nothing in their statements to 
union officials could reasonably be interpreted as indicating 
that they would agree to be bound by what other employers 
agreed to on the pension issue. They recanted in no fashion 
from any agreement previously made by them either ex- 
pressly or by implication, during the 1961-1962 negotiations. 

As to the Union’s expressed contention, in which General 
Counsel apparently joins, to the effect that majority rule 


must prevail in such group bargaining, the Trial Examiner 
finds no specific support for it in Board decisions. 


In short, the Trial Examiner concludes and finds that 
the evidence in this record does not establish that in its 
1961-1962 negotiations with the Charging Unions the Re- 
spondent manifested bad faith, or that it refused to bargain 
in violation of Section 8(a) (5) and (1) of the Act. 

It will therefore be recommended that the complaint be 
dismissed in its entirety. 


RECOMMENDATION 


On the basis of the foregoing findings of fact and con- 
clusions of law, the Trial Examiner recommends that the 
complaint in this case be dismissed in its entirety. 

Dated at Washington, D. C. 

C. W. Wuirremore 
Trial Examiner 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Rerart CLterKs Union, 1550 
Rerart Cierxs Union, 1540 
Reraw Crerxs Union, 1504 
Rerarr Cierks Union, 1460 
Reraw Cierxs Union, 1453 
Rerar Crerks Union, 98 
Reraw Cierks INTERNATIONAL 
Association, AFL-CIO, 
Petitioners, 


Vv. 


Natioxau Laror Retations Boarp, 
Respondent. 


Petition to Review and Set Aside An 
Order of the National Labor Relations 
Board and Remand Cause to Board 


Petitioners, Retail Clerks Local Unions, 1550, 1540, 1504, 
1460, 1453 and 98, Retail Clerks International Association, 
have been aggrieved by a final order of the National Labor 
Relations Board issued March 18, 1963, dismissing a com- 
plaint in which petitioners were the charging parties. The 
case appears on the docket of the Board as Case No. 13-CA- 
4742, and is reported officially at 141 NLEB No. 46. 


Petitioners respectfully petition the Court to review and 
set aside the final order of the Board dismissing the com- 
plaint, and to remand the case to the Board with instruc- 
tions to enter an order finding the commission of unfair 
labor practices as alleged in said complaint, and an order 
remedying said unfair labor practices. In support thereof 
petitioners state as follows: 
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1. Petitioners are local labor organizations chartered by 
the Retail Clerks International Association, AFL-CIO, with 
members in the states of Illinois and Indiana. 


2. Respondent is a public body known as the National 
Labor Relations Board created under the National Labor 
Relations Act, as amended, 29 U.S.C. Section 151 et seq., 
with its principal office in Washington, D. C. 


3. This court has jurisdiction over the subject matter and 
the parties pursuant to the provisions of § 10(f) of the Na- 
tional Labor Relations Act, as amended, 29 USC Section 
160(f). 


4. The case arises out of the Board’s issuance of a final 
order dismissing the complaint of the General Counsel of 
the National Labor Relations Board alleging that the Kro- 
ger Company violated §{§ 8(a)(5) and (1) of the National 
Labor Relations Act, as amended. The complaint was based 
on charges filed with the Board by petitioners herein. 


5. The order of the Board dismissing the complaint is 
contrary to the evidence on the record, established prece- 
dents, and provisions of the National Labor Relations Act. 
The Board failed to decide serious and substantial issues of 
fact and law contrary to the requirements of the Act. 


WuHeEnrerore, petitioners pray: 


1. That the aforementioned decision and order of the 
Board be reviewed by this Court. 


2. That respondent Board be required to certify for filing 
with the Clerk of this Court a transcript of the entire record 
in Case No. 13-CA-4742. 


3. That the order of the Board be set aside by this Court 
and remanded to the Board with directions to enter an 
order finding that the Kroger Company violated the Na- 
tional Labor Relations Act as charged in the complaint and 
that the Board enter an order remedying said unfair labor 
practices. 
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4. That the Court grant petitioners such other and fur- 
ther relief as the Court may deem just and proper. 


Respectfully submitted, 


S. G. Lippman 

RussELL SPECTER 
1741 De Sales Street, N.W. 
Washington 6, D. C. 


Rosert KarMEL 
33 N. LaSalle Street 
Chicago 2, Illinois 
Counsel for Petitioners 


AFFIDAVIT OF SERVICE 


Thereby certify that, pursuant to the rules of this Court, 
copies of this petition have been duly served by mailing 
same to counsel for all parties who have been admitted to 
participate in the proceedings before the respondent Na- 
tional Labor Relations Board, this 21st day of March, 1963. 


These parties are as follows: 


Georce A. LEonaRD 
Kroger Building 
Cincinnati 2, Ohio 


J. Mack SwIicErt 

W. Bruce Barrp 

603 Dixie Terminal Building 
Cincinnati 2, Ohio 
Attorneys for Respondent 


Russet, SPECTER 
1741 De Sales Street, N.W. 
Washington 6, D. C. 
Attorney for Petitioner. 


BRIEF FOR PETITIONERS 


IN THE 


United States Court of Appeals 


For tae District or CoLuMBIA 
No. 17,726 
Reta CierKs Union, 1550, Retarn Cterxs INTERNATIONAL 
Association, AFL-CIO, er au., Petitioners 
v. 
Narionat Lazor Retations Boarp, Respondent 

AND 

Tur Krocer Co., Intervenor. 


On Petition to Review and Set Aside an Order 
of the National Labor Relations Board 


S.'G. Lipman 
Russet SPECTER 


United States Court of Appeals 
for the Disinet Columbia Circuit 
Or the District of Columbia Circuit 1741 DeSales Street, N.W. 


Washington 6, D. C. 
FILED aug 8 4963 ei Kamae 


- 33 North LaSalle Street 
oe eae ia Chicago 2, Illinois 


Counsel for Petitioners 
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STATEMENT OF QUESTIONS PRESENTED? 


1. Whether the Board erred by failing to find that The 
Kroger Co. was a member of a multiemployer bargaining 
unit. 


2. Whether the Board erred by failing to find that The 
Kroger Co., after having fully participated in the joint 
bargaining and not making a timely and effective with- 
drawal from the multiemployer unit, violated § 8(a)(5) and 
(1) of the Act by refusing to execute the agreement exe- 
cuted by all of the other employers in the multiemployer 
bargaining unit because it was unwilling to accept the pen- 
sion provisions negotiated in the current agreement. 


3. Whether the Board properly concluded that Kroger 
had the prerogative to refuse to sign the industry agree- 
ment and unilaterally insist upon individual negotiations 
with respect to pensions, where in the past there had been 
instances, after uniform agreement had been reached or a 
uniform contract executed, individual parties by mutual 
consent agreed to minor variations in the contract with 
respect to matters not of general interest to members of 
the multiemployer unit as a whole. 


Se ee 
1The parties to this proceeding had a number of conferences in 
an effort to reach a stipulated statement of the issues. Despite their 
best efforts, the parties were unable to reach agreement. At the 
pre-hearing conference the Court suggested in light of these cir- 
cumstances that each party in its brief state the issues as it sees 
them. In compliance with the Court’s request petitioners have 
herein stated the issues in the case as petitioners view them. 
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INDEX 


Statement Of Questions Presented 
Jurisdictional Statement 
Statement Of The Case ... 
I. Summary Of Proceedings Before the Board 


II. The Facts As Found By The Board And As 
Appear Uncontradicted On The Record 


A. Background 


B. The Instant Negotiations and Kroger’s Re- 
fusal To Execute The Industry Agreement .... 


Statutes Involved 

Statement Of Points Relied Upon 
Summary of Argument 
Argument 


A. The Board Erred By Failing To Find That 
Kroger Was A Member Of A Multiemployer 
Bargaining Unit ; 15 

. The Board Erred By Failing To Find That 
Kroger Did Not Make A Timely Effective With- 
drawal From The Multiemployer Unit 


. The Board Erred By Failing To Find That 
Kroger Violated §§ 8(a) (5) and (1) Of The Act 
By Refusing To Execute The Industry Agree- 


1. The thirteen instances of alleged individual 
variations in the jointly negotiated agree- 
ments do not support the Board’s finding 
that the parties had established a preroga- 
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tive permitting a party to the joint negotia- 
tions to unilaterally insist upon individual 
negotiations with respect to any subject of 
bargaining and refuse to execute the industry 
agreement 

. The Board’s conclusion that Kroger, as a 
member of a multiemployer bargaining unit 
had a right to unilaterally insist upon sepa- 
rate negotiations of the pension issue is con- 
trary to the principles of law controlling 
multiemployer bargaining 

. The Board erred in concluding that Kroger, 
exercising a prerogative established by past 
practice, properly demanded separate nego- 
tiations with respect to pensions 
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IN THE 


United States Court of Appeals 


For rae Districr or CoLuMBIA 


No. 17,726 


Rerarw Cuergs Union, 1550, Reram Crerxs [nrERNATIONAL 
Association, AFL-CIO, er au., Petitioners 


v. 
Nationa Lasor Retations Boarp, Respondent 
AND 


Tur Krocer Co., Intervenor. 


On Petition to Review and Set Aside an Order 
of the National Labor Relations Board 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


This case is before the Court on petition filed pursuant 
to § 10(f) of the National Labor Relations Act, as amended 
(61 Stat. 136, 29 U.S.C. Sec. 151, et seq.) by Locals 1550, 
1540, 1504, 1460, 1453 and 98, Retail Clerks International 
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Association (designated herein as petitioners or the unions) 
to review and set aside a final order of the National Labor 
Relations Board dismissing a complaint against The Kroger 
Co., issued upon charges filed by petitioners. The Board’s 
order issued on March 21, 1963, and is reported at 141 
NLRB No. 46 (J.A. 388-395). This Court has jurisdiction 
under § 10(f) of the Act. The employer operates a chain of 
retail food stores and is engaged in commerce within the 
meaning of the Act (J.A. 397). 


STATEMENT OF THE CASE 
I. Summary of Proceedings Before the Board. 


On May 4, 1962, the General Counsel of the National 
Labor Relations Board issued a complaint against The 
Kroger Co. based on charges filed by petitioners on March 8 
of the same year (J.A. 396). The complaint alleged that 
Kroger had violated §§ 8(a)(5) and (1) of the Act by re- 


fusing to execute the collective bargaining agreement ne- 
gotiated between petitioners and the multiemployer group 
of which Kroger was a member. The gravamen of the com- 
plaint was that as a member of a multiemployer bargaining 
unit from which it had not made a timely, effective with- 
drawal, Kroger was under a duty to execute the agreement 
negotiated and executed by all of the other employers par- 
ticipating in the joint bargaining notwithstanding Kroger’s 
objection to the pension provisions of the agreement (J.A. 
398-399). 


2 References designated ‘‘J.A.’’ are to the Joint Appendix. Ref- 
erences designated ‘‘J.A. Vol. 2’’ are to the exhibits which have 
been reproduced and filed with the Court pursuant to the Court’s 
order dated June 25, 1963, granting petitioners motion to file re- 
productions of certain exhibits in lieu of printing them in the Joint 
Appendix. References preceding a semi-colon are to the Board’s 
findings; those succeeding are to the evidence adduced at the 
hearing. 
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The Trial Examiner, assuming for purposes of his de- 
cision that Kroger was a member of a multiemployer group 
when it refused to execute the agreement, recommended 
that the complaint be dismissed on the ground that an 
individual employer participating in multiemployer bar- 
gaining has an unqualified right to ‘‘dissent’’ and refuse 
to execute the contract agreed to by all other employers 
belonging to the group so long as the reason for the dis- 
senting employer’s refusal to sign was not based upon bad 
faith desire to avoid reaching agreement (J.A. 407). The 
Board rejected the reasoning of the Trial Examiner but, 
nonetheless, concluded on its own rationale that the com- 
plaint should be dismissed (J.A. 394-395). 


The Board, relying on thirteen instances of alleged ‘‘in- 
dividual modifications’? running over the 17-year history 
of multiemployer bargaining, found that the ‘‘parties [to 
the joint bargaining] mutually understood that individual 
variances in the agreement could be negotiated by the indi- 
vidual parties.’’ Therefore, in refusing to execute the con- 
tract ‘‘agreed to by other employers and insisting on 
separate negotiations of [the pension] issue’’ the company 
was merely exercising a ‘‘prerogative established by past 
practice .. .”’ (J.A. 394). In light of the foregoing, the 
Board concluded the company did not violate the Act. 
(ibid). Thus, unlike the Trial Examiner who realized that 
a unit finding was a necessary predicate to the resolution 
of this case, the Board has sidestepped this basic question. 
Since the complaint alleges a multiemployer unit and peti- 
tioners cannot prevail unless that allegation is sustained, 
the Board by resolving the case in this manner has required 
the Court to pass upon the obligations arising out of multi- 
employer bargaining by assuming, as the Board must have, 
that a multiemployer unit exists herein. The Board’s failure 
to resolve the unit question is inexplicable as a unit resolu- 
tion is an inescapable requirement for reaching the ultimate 
issue posed by the ease. This raises a serious question. The 
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question is especially troublesome since courts normally 
look to the Board for the initial determination of unit 
questions. 


II. The Facts as Found by the Board and as Appear 
Uncontradicted on the Record. 


A. Backcrounp. 


Petitioners are local labor organizations representing re- 
tail food store employees in the metropolitan Chicago area.> 
Since 1945 the principal employers in the retail food indus- 
try in this area, including The Kroger Co., have bargained 
collectively with petitioners on a joint rather than individ- 
ual basis* (J.A. 405; 10-11). With the sole exception of 
the instant case, since 1945 each employer and each union 
participating in the joint bargaining has executed individ- 
ual but substantively identical collective bargaining agree- 
ments (J.A. 389, 405 ; 375-387). 


B. Tue Instant Necoriations anp Krocer’s REFusAaL To 
Execute THE Inpustry AGREEMENT. 


Pursuant to the pattern of negotiations which has grown 
up over the past 17 years of joint bargaining, Retail Clerks 
Chicago Area Council, District No. 3,5 served notice on the 
employer members of the group on September 21, 1961, 


3 The area encompassed includes stores located in the States of 
Illinois and Indiana (J.A. 8-9). 

4 The other employers participating in the joint bargaining were 
National Tea Co., The Great Atlantic & Pacific Tea Co., (desig- 
nated herein as A & P) and Associated Food Retailers (designated 
herein as AFR). AFR is an association of some 200 independent 
food retailers which represents its members for collective bargain- 
ing purposes and is authorized to execute collective bargaining 
agreements on their behalf (J.A. 389; 8-9). In recent years two 
more chain store operations, Red Owl and Eagle Piggly Wiggly 
have also participated in the joint bargaining (J.A. 389). 

5 The Council serves as a coordinating body for the collective 
bargaining activities of petitioner locals (J.A. 8). 
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that the unions intended to negotiate a successor agree- 
ment to the existing contract (J.A. 7). This agreement was 
due to expire on November 25, 1961. 


On October 6, 1961, the Council mailed copies of the 
unio:is’ uniform proposal to each employer (J.A. 398; 19, 
198-210). The proposal included, inter alia, a persion plan 
which would be supported by contributions by all of the 
employers to a jointly administered general fund (J.A. 398; 
207). This was the first time that a pension program had 
been proposed by the unions (J.A. 401-402). 


On about October 16, 1961, Reysa, an officer of Local 
1550 and the Council, contacted Quirk, personnel director 
for National Tea, and fixed a time and place for the first 
meeting of the parties (J.A. 41). Shortly thereafter, the 
Council advised all of the other participating employers of 
the meeting by mail (J.A. 41-42, 211). This meeting took 
place on October 26, 1961 (J.A. 42). 


While the employers did not operate under any written 
rules, they had for many years acted through a spokesman 
whose function it was to present the industry’s point of 
view * (J.A. 400; 16, 46-47). For many years Saunders, of 
The Kroger Co., had acted as employer spokesman (J.A. 
16, 117). At the October 26 meeting Saunders announced 
that due to other commitments he would not act as em- 
ployer spokesman during the forthcoming negotiations and 
that Quirk of National Tea would serve in his stead (J.A. 
117, 137). During this meeting and the one following, which 
occurred on November 14, 1961, the parties generally dis- 
cussed the unions’ proposal (J.A. 47). At the third meeting, 
held on November 28, 1961, Quirk presented the unions with 
the employers’ counter proposal (J.A. 48-49, 212-227). This 
proposal did not include a pension provision (J.A. 212- 


a 

6 Saunders, of Kroger, testified that while the employers often 
differed among themselves they always stated a single position to 
the unions (J.A. 117). 
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227). At the meeting of December 12, 1961, Quirk, acting on 
behalf of the industry, advised the unions that the em- 
ployers were opposed to the pension plan (J.A. 50). 


On January 18, 1962, according to the usual practice, the 
employers and the unions each formed sub-committees to 
carry on the negotiations (J.A. 43). The employers were 
represented by Quirk of National Tea, Ernst of A & P and 
Broman of AFR (ibid). The unions were represented by 
Morriss and Housewright, International Vice Presidents 
and Directors of Organization, and Reysa and Stoltz, offi- 
cers of Locals 1550 and 1540 respectively (ibid). Also 
according to the usual practice, while the sub-committees 
were engaged in negotiations representatives of the par- 
ticipating employers remained in an adjoining room for 
consultation with their sub-committee (J.A. 43-44). The 
employer sub-committee continued to oppose pensions (J.A. 
50-51). 


Van Ausdall, a Kroger labor relations representative, 


joined the employer sub-committee at the February 7 
meeting (J.A. 44). The employers, acting through Quirk, 
offered the unions a written counter proposal entitled ‘‘In- 
dustry Proposal,’? omitting and thereby rejecting the 
unions’ pension proposal (J.A. 141, 227-230). 


At either the February 7 or the February 9 meeting of 
the sub-committees Van Ausdall stated that Kroger had 
never entered into an agreement with any union which 
included a pension program (J.A. 75). Housewright re- 
plied that the unions ‘‘intended that any settlement 
reached in these negotiations be on an industry basis and 
uniformity, and that regardless of his [Van Ausdall’s] 
company’s position they were committed to these negotia- 
tions and bound by them.”’ (J.A. 75-76). Housewright fur- 
ther stated the unions’ belief that ‘‘it would be illegal for 
them [Kroger] to sit in these negotiations, participating 
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through the industry and then refuse to be a party to the 
final settlement. And we felt that they couldn’t legally 
withdraw from them [the negotiations] once they had en- 
tered into them.’’ (ibid). 


On February 15, 1962, the sub-committees were reduced 
in size to two members for each side. Quirk and Ernst made 
up the employer sub-committee while Housewright and 
Morriss represented the unions. At this meeting the em- 
ployer representatives for the first time gave serious con- 
sideration to the possible inclusion of a pension provision 
in the agreement. Quirk indicated, however, that he was 
having a difficult time with the industry concerning the mat- 
ter of pensions (J.A. 77-78). The unions nevertheless con- 
tinued to insist on a pension provision and submitted a re- 
vised proposal to the employers including a pension plan 
which the union representatives characterized as their 
“‘rock-bottom’’ offer (J.A. 78). 


Matters were fast approaching a climax by the bargain- 
ing session of February 22, 1962. At this meeting Quirk in- 
dicated a division in employer ranks over the matter of 
pensions, commenting that while the employers were willing 
to make certain wage concessions some of the employers 
were adamant on the issue of pensions (J.A. 79). The union 
representatives made it clear that any settlement would 
have to apply to all of the employers, and that the unions 
would not accept any contract which did not incorporate a 
pension program (J.A. 79-80). Quirk responded by stating 
that he would like to speak to the full employer committee 
before proceeding (J.A. 80). 


That afternoon the sub-committee met again. Quirk re- 
peated that he and Ernst were concerned because some of 
the employers were continuing to oppose the pension pro- 
posal. He again asked the unions for a statement of posi- 
tion on this matter, and was again advised that the agree- 
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ment must apply uniformly to all employers participating 
in the bargaining (J.A. 80). Quirk thereupon proposed a 
‘“‘favored nations’’ clause (J.A. 80-83). The effect of such a 
clause would have been to nullify the pension provision in 
all of the individual agreements in the event that any em- 
ployer participating in the negotiations refused to agree to 
pensions (ibid). 


On the February 24, 1962, sub-committee meeting the 
matter came to a head. By this juncture every significant 
issue save pensions had been resolved. Quirk openly con- 
ceded that the employers were in disagreement with respect 
to the issue of pensions, but that the sub-committee wished 
to continue to explore the problem (J.A. 81). The unions 
restated their ‘‘rock-bottom’’ proposal of February 16. 
Quirk replied that the industry might make a proposal 
which would not include all of the participating employers 
(J.A. 82). The unions again stated that any settlement 
would have to include all of the industry (J.A. 82). Quirk 
then suggested that Van Ausdall be brought into the room 
so that the unions could state their position directly to him 
(ibid). 

Accordingly, Van Ausdall entered the room and stated 
that Kroger would not agree to any contract which in- 
cluded a pension plan, and while Quirk was authorized to 
negotiate for Kroger as to all other matters, he could not 
speak for Kroger on the matter of pensions (ibid). The 
union representatives replied that they did not believe that 
Kroger could at this point legally withdraw from the joint 
negotiations and that the unions ‘‘didn’t intend to nego- 
tiate for an agreement with the industry that would not 
apply to all.’? (ibid). Van Ausdall then left the room and 
the subcommittees resumed their discussion. 


As negotiations proceeded into the evening hours the 
unions offered to compromise one of their earlier demands 
and the employer sub-committee again left to consult with 
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the full employer committee (ibid). At approximately 1:00 
A.M. on the morning of February 25, 1962, Quirk and Ernst 
re-entered the room accompanied by Van Ausdall, Mussle- 
man, a Kroger vice president and Alderman, a Kroger per- 
sonnel director. Housewright testified as follows concern- 
ing the events which transpired at this time (J.A. 83-84, 
127-128) : 


“And Mr. Quirk again asked, and I am quoting from 
my notes, in agreeing to our meaning the union’s coun- 
ter proposal, that we agree that the pension plan be 
legally set up so that the companies will qualify for tax 
exemptions through the Treasury Department. At this 
time Mr. Quirk also explained that all of the employers 
of the industry were agreeable to our proposal, that is 
A & P, and he enumerated them, the Independent Mer- 
chants through the Retail Food Association, Eagle and 
Red Owl, with the exception of the Kroger Company, 
and that Mr. Van Ausdall would at that time speak for 
the Kroger Company. 


‘“‘Van Ausdall, speaking for the Kroger Company, 


advised, I say Kroger here in my notes, advised that his 
company did not feel bound by the agreement reached 
with the other companies. That they were willing to 
negotiate further if necessary to arrive at a settlement. 
The Kroger Company also proposes for a basis of settle- 
ment, those portions of the settlement agreed to by the 
other companies with the exception of the contribution 
to the pension fund and any other provisions pertaining 
to the pension fund. 


“The Kroger Company was advised that the union 
had consistently stated it was negotiation on industry- 
wide basis, and the understanding reached was appli- 
cable to all. We further stated that we did not feel it 
legal for any one employer to refuse to go along with 
any settlement reached with the majority of the indus- 
try employers. We stated that we intended that the 
settlement must be applied to all. Further, that we did 
not wish to negotiate a separate agreement with their 
company and that is when the meeting of February 
24 ended.”’ 
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Agreement having been reached between the unions and 
the industry on February 25 with Quirk’s acceptance on be- 
half of the industry of the unions’ offer, negotiations were 
concluded. Van Ausdall then stepped forward and offered 
as a basis of settlement between his company and the unions 
the industry contract except pensions (J.A. 128). House- 
wright immediately rejected this offer on the ground that 
Kroger was bound by the indust:ry agreement and the unions 
would not negotiate separately with Kroger (ibid). 


A few days after the final bargaining session the unions 
prepared and mailed to all of the employers a draft of the 
agreement reached on February 25. On April 12, 1962, all 
participants in the joint bargaining save Kroger met for 
the purpose of ironing out the final language of the contract 
(J.A. 67, 143). When these details were disposed of, the 
employers were asked to sign the agreement; however, the 
employers put off signing at that time.’ During the follow- 
ing two days all of the participating employers with the 
sole exception of The Kroger Co., signed the agreement 
(J.A. 68-69). 


STATUTES INVOLVED 
National Labor Relations Act, as amended: 


Sec. 7. Employees shall have the right to self-organi- 
zation, to form, join, or assist labor organizations, to 
bargain collectively through repesentatives of their own 


7 At the hearing before the Trial Examiner petitioners offered to 
prove that the reason why the companies resisted signing the 
agreement was because Kroger had not yet signed the contract. The 
companies stated that in accepting the pension proposal they be- 
lieved that Kroger would be bound by the industry agreement. It 
was not until threatened with strike action that the other employ- 
ers finally signed the contract incorporating the agreement of Feb- 
ruary 25 (Tr. 316-318). The Trial Examiner rejected the offer. 
Subsequently Quirk of National Tea testified that his company ob- 
jected to signing the contract because Kroger would not accept the 
agreement (J.A. 145, 152-153). 
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choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual 
aid or protection, and shall also have the right to re- 
frain from any and all of such activities except to the 
extent that such right may be affected by an agreement 
requiring membership in a labor organization as a 
condition of employment as authorized in section 8(a) 
(3). 


Sec. 8. (a) It shall be an unfair labor practice for 
an employee— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(5) to refuse to bargain collectively with the repre- 
sentatives of his employees, subject to the provisions 
of section 9(a). 


STATEMENT OF POINTS RELIED UPON 


1. The Board erred by failing to find that Kroger was a 
member of a multiemployer bargaining unit. 


2. The Board erred by failing to find that Kroger did 
not make a timely effective withdrawal from the multiem- 
ployer unit. 


3. The thirteen instances of alleged individual variations 
in the jointly negotiated agreements do not support the 
Board’s finding that the parties had established a preroga- 
tive permitting a party of the joint negotiations to unilater- 
ally insist upon individual negotiations with respect to any 
subject of bargaining and refuse to execute the industry 
agreement. 


4, The Board’s conclusion that Kroger, as a member of a 
multiemployer bargaining unit had a right to unilaterally 
insist up on separate negotiations of the pension issue 
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is contrary to the principles of law controlling multiem- 
employer bargaining. 

5. The Board erred in concluding that Kroger, exercising 
a prerogative established by past practice, properly de- 
manded separate negotiations with respect to pensions. 


SUMMARY OF ARGUMENT 


The theory of the complaint in this case was that an em- 
ployer who participates in multiemployer bargaining is 
bound by the agreement negotiated by the group unless he 
makes a timely effective withdrawal from the multiem- 
ployer bargaining unit. The evidence developed at the 
hearing before the Trial Examiner established that Kroger 
was a member of a multiemployer bargaining unit, and that 
it had not made a timely effective withdrawal therefrom. 
It followed, therefore, that Kroger was under a duty to 
execute the industry agreement notwithstanding its objec- 
tions to the pension provision, and that its refusal to do so 
constituted a violation of § 8(a)(5) of the Act. The Board, 
however, without passing upon the unit question, concluded 
that the complaint should be dismissed. 


The sole basis for the Board’s conclusion is its finding 
that over the seventeen year multiemployer bargaining his- 
tory there were thirteen instances wherein ‘‘individual em- 
ployers and individual unions had negotiated individual 
modifications in the jointly negotiated agreements . . .”’ 
(J.A. 394). As a result of these thirteen ‘¢individual modi- 
fications”? the employers and the unions participating in 
the joint bargaining ‘‘mutually understood that individual 
variances in the agreement could be negotiated by individ- 
ual parties”’ and thus that Kroger had a ‘‘prerogative’’ to 
insist ‘‘upon separate negotiations’’ of the pension issue. 
Presumably, this prerogative extends to other mandatory 
subjects of bargaining such as wages and hours. 


The thirteen ‘individual modifications’’ cited by the 
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Board do not support its conclusion that the past practices 
of the parties gave rise to a right to unilaterally insist 
upon individual negotiations of a mandatory subject of 
bargaining and excused participating employers from ex- 
ecuting the jointly negotiated contract. The Board does 
not cite a single instance where a union or an employer re- 
fused to sign the uniform agreement. No: does it refer to 
a single instance of where a union or an employer insisted 
upon separate negotiations of a mandatory subject of bar- 
gaining. Instead the Board relies upon instances of inter- 
pretation of existing language, inconsequential variations 
in contract language, minor adjustments to solve special 
local problems that arose during the life of an existing 
agreement and the deletion of obsolete or inapplicable 
clauses. Unlike the instant case where according to the 
Board Kroger unilaterally insisted upon separate negotia- 
tions, in every instance relied upon by the Board the parties 
met by mutual consent. Finally, unlike the instant case 
where as a result of Kroger’s conduct the uniformity of 
basic terms and conditions of employment was destroyed, 
none of the items cited by the Board involved a modification 
of any basic contract provision. 


In sum, the past practices upon which the Board relies 
to support its conclusion involve minor post agreement 
modifications not affecting any basic term or condition of 
employment. These facts do not support the Board’s con- 
clusion that the past practices of the parties gave rise to 
a right to refuse to execute the jointly negotiated agree- 
ment and to insist upon separate negotiations of a manda- 
tory subject of bargaining during the course of joint nego- 
tiations. 


2. Not only does the record fail to support the Board’s 
conclusion that the past practices of the parties gave rise 
to such prerogative, but the principles of law controlling 
multiemployer bargaining preclude the existence of a right 
permitting a participant in ‘multiemployer bargaining to 
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unilaterally insist upon individual negotiations of a manda- 
tory subject of bargaining. 


The basic objective of multiemployer bargaining is uni- 
formity of contractual provisions. A multiemployer unit 
by definition is one where parties bargain jointly for the 
purpose of achieving uniform contracts. Employers in a 
multiemployer unit enjoy the extraordinary right to lock 
out in order to preserve uniformity. The right to unilater- 
ally demand individual negotiations with respect to manda- 
tory subjects of bargaining is necessarily productive of 
non-uniform contractual provisions, and thus, destroys the 
basic function and objective of multiemployer bargaining. 
Multiemployer bargaining and a right to unilaterally de- 
mand individual negotiations cannot co-exist. The Board’s 
finding that Kroger had the right to insist upon separate ne- 
gotiations of the pension issue contradicts the principle of 
uniformity and may not stand. 


3. Assuming, arguendo, that the Board’s finding of a 


prerogative were supported by the evidence and not in 
conflict with the principles of law controlling multiemployer 
bargaining, the Board’s conclusion that Kroger did not 
violate the Act nonetheless must be set aside. Assuming 
Kroger had the right to demand separate negotiations of 
the pension issue, the record shows that Kroger failed to 
make a timely demand for separate negotiations of the 
pension issue. 


The Board found that Kroger demanded separate nego- 
tiations of the pension issue from the outset of the bargain- 
ing. The record and the Board’s own subsidiary findings 
show that the contrary was the case. The record shows that 
Kroger came into the negotiations aware that pensions 
were an issue; that it opposed pensions as did the other 
employers; that it joined in industry proposal’s rejecting 
pensions, and that it was not until the last or next to last 
bargaining session when the other members of the group 
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indicated possible group acceptance of the union’s pension 
proposal that Kroger gave any indication that it was with- 
drawing from multiemployer bargaining. Thus, assuming 
a right to demand separate negotiations of the pension is- 
sue, Kroger having embarked on a course of joint nego- 
tiations with respect to pensions as well as all other issues 
under consideration, waived whatever right to separate 
negotiations it may have had, and was therefore bound by 
the industry agreement. 


ARGUMENT 


A. The Board Erred By Failing to Find That Kroger Was 
a Member of a Multiemployer Bargaining Unit. 


The General Counsel’s complaint against Kroger may be 
summed up very simply as follows: Kroger, as a member of 
a multiemployer bargaining unit from which it had not 
made a timely effective withdrawal, violated § 8(a)(5) and 
(1) of the Act by refusing to execute the agreement nego- 
tiated and agreed to by the other employers participating 
in the joint bargaining (see pp. 44-48 infra).* The bulk of 
the testimony elicited at the hearing before the Trial Ex- 
aminer related to the unit question. The company’s prin- 
cipal defense before both the Trial Examiner and the 
Board was that the unit herein was not multiemployer. 


The Board, however, declined to pass upon the unit ques- 
tion,®* but leaped over this basic issue to reach its conclusion 
that the past practices of parties gave rise to a prerogative 


ee 

8In the preparation of the joint appendix the printer inad- 
vertently omitted printing of the complaint. Therefore, for con- 
venience of the Court petitioners have printed the complaint as an 
appendix to the brief infra. pp. 43-48, 

8 At the present time, however, the Board is seeking to resolve 
the unit question in a representation case (13-RD-494) arising pur- 
suant to a decertification petition involving the Kroger employees 
filed one day after the filing of the charge herein. Petitioners have 
a motion with this Court seeking an order staying the Board’s 
processing of the representation proceeding filed May, 1963. 
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to refuse to sign the jointly negotiated agreement (J.A. 394- 
395). During the prehearing conference the Court para- 
phrased counsel’s argument objecting to the Board’s dis- 
position of the case in this manner as raising a problem 
analogous to a situation where the court in a divorce pro- 
ceeding passes on the question of whether the plaintiff has 
established grounds for divorce without having first re- 
solved the question of whether the parties were married. 
The analogy is quite apt, for if in fact there is no multi- 
employer unit there is no basis for the complaint, and no 
need to decide the issue which the Board has decided. Thus, 
notwithstanding the Board’s studied effort to avoid the 
unit question we must assume that in order for the Board 
to have reached the issue upon which it rested its decision 
it must have assumed the existence of a multiemployer unit. 
We, too, shall proceed on this assumption. Moreover, as we 
show below the record provides ample evidence that there 
was a multiemployer unit as alleged in the complaint and 
that the Board should have so found. 


Since 1945, when Kroger first recognized the unions as 
the representative of their employees, the company and the 
other major food employers in the Chicago area bargained 
jointly with the various locals involved. The record leaves 
no doubt that Kroger actively participated in and fostered 
the practice. Thus, we see that Saunders, a Kroger repre- 
sentative, acted as chairman of the employer group from at 
least 1954 to the present (J.A. 400; 16, 100, 117). Saunders 
candidly admitted that the purpose of the joint negotiations 
was to achieve uniform agreement with the unions with 
respect to hours, wages and other terms and conditions of 
employment for the employees of all of the employers in the 
group (J.A. 400-401; 116-117). And as the Trial Examiner 
found, with the exception of the instant case, no employer 
ever ‘‘withdrew from such negotiations or refused to sign 
the same or similar contract agreed to by [the] other em- 
ployers in the same group.’’ (J.A. 401; 144-145). 
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It is well settled that a history of joint bargaining on the 
part of a group of employers resulting in the execution of 
uniform collective bargaining agreements establishes a mul- 
tiemployer bargaining unit. Stevens Coal Co., 19 NLRB 98; 
Associated Shoe Industries, 81 NLRB 224; Rayonier, Inc., 
52 NLRB 1289; Springfield Plywood Corp., 61 NLRB 1295; 
Town & Country Dairy, 136 NLRB 517. Local 19, Interna- 
tional Brotherhood of Longshoremen, 125 NLRB 61; Mor- 
gan Linen Service, 131 NLRB 420. In Associated Shoe, 
supra, 23 LRRM at p. 1322 the Board explained: 


‘« |. the essential element in our opinion, for establish- 
ing a multi-employer unit is participation by a group of 
employers, whether members or non-members of an 
association, either personally or through an authorized 
representative, in joint bargaining negotiations.’’ 


Thus, the Board stated that the distinction between those 
employers who were part of a multiemployer unit and those 
who were not was that (ibid): 


“« . . . the Independents have persistently remained 
aloof from any participation in the group bargaining 
conducted by the association. Thus, by avoiding the 
responsibility of group bargaining and adopting an 
individual course of action which resulted in separate 
negotiations with the Brotherhood, each of the Inde- 
pendents herein has in practice treated its employees as 
a separate unit, and by such conduct has demonstrated 
its desire to be bound by individual rather than group 
action.’’ 


Applying these principles to the undisputed fact that the 
employers herein have bargained jointly for a period of 
more than 17 years and that such bargaining resulted in the 
execution of substantively identical agreements by all of 
the participating employers and unions it is plain that 
Kroger was a member of a multiemployer bargaining unit. 


The unit question is a fundamental allegation of the com- 
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plaint. It is the necessary predicate to a finding that Kroger 
violated § 8(a) (5) by refusing to execute the industry agree- 
ment. By leaping over this preliminary question without 
deciding it and resting its decision on a finding that Kroger 
had a right to demand individual negotiations with respect 
to pensions, the Board in a very real sense has decided a 
hypothetical case. In the posture of the Board’s decision 
the Court is similarly called upon to resolve a secondary 
question predicated on an assumption of a critical finding of 
fact, i.e. the existence of a multiemployer unit. Nevertheless, 
petitioners shall demonstrate that even on the grounds 
relied upon by the Board its conclusion that Kroger did not 
violate the Act may not stand. 


B. The Board Erred By Failing to Find that Kroger Did 
Not Make a Timely Effective Withdrawal From the 
Multiemployer Unit. 


Where parties engage in multiemployer bargaining, as 
in the instant case, each employer is bound by the results 
of group bargaining unless the employer withdraws from 
the unit effectively and at an appropriate time. Walker Elec- 
tric Co., 142 NLRB No. 134; N.L.R.B. v. Jeffries Banknote, 
281 F.2d 893 (C.A. 9) ; Town and Country Dairy, 136 NLRB 
117; Kasco Truck, 133 NLRB 627. Here, as we have seen, 
Kroger was a member of a multiemployer bargaining unit. 
Therefore, unless it had made a timely effective withdrawal 
from the unit Kroger was bound by the jointly negotiated 
agreement. The record clearly establishes that Kroger did 
not make a timely effective withdrawal from the unit. 


The undisputed evidence establishes that Kroger was 
notified of the union’s intention to negotiate a successor 
agreement and received prior to the first bargaining a pro- 
posal including pensions. Kroger subsequently participated 
in the negotiations both as a member of the full employer 
committee and on several instances as a member of the em- 
ployer sub-committee. In its briefs to the Trial Examiner 
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and the Board Kroger conceded that it participated fully 
in the negotiations which resulted in the latest contract. 
The company contended only that it“‘withdrew’’ from mul- 
tiemployer bargaining at the February 24-25 meeting. The 
evidence on the record is contrary to this contention (see 
pp. 8-10 supra). Moreover, as a matter of law Kroger could 
not withdraw from multiemployer bargaining during the 
closing hours of negotiations. 


The company relies upon Van Ausdall’s statement just 
prior to the reaching of an agreement between the industry 
and the unions, that his company would be bound only by a 
settlement ‘‘that we specifically agreed to.’’ (J.A. 403; 82). 
This statement, however, displays no intention upon Krog- 
er’s part to withdraw from the unit. Indeed, the record 
shows that rather than withdraw from the negotiations, 
after Van Ausdall made the statement he returned to the 
room where the full employer committee was located (ibid). 
The company also claims that after Quirk had announced 
industry acceptance of the unions’ last proposal Van Aus- 
dall offered to accept the industry settlement except for 
pensions. When the unions rejected this offer Van Ausdall 
left. Again this was not a withdrawal from the joint nego- 
tiations. Negotiations were concluded. This was merely 
another attempt on the part of the company to reap the 
benefits of joint bargaining while refusing to accept a por- 
tion of the jointly negotiated agreement which it deemed 
unsatisfactory. 


Finally, assuming erguendo that Kroger did attempt to 
withdraw in the closing moments of the negotiations such 
an attempt as a matter of law came far too late to relieve 
Kroger of its duty to execute the industry agreement. It is 
well settled that an employer who is a member of a multi- 
employer bargaining unit may not withdraw from joint 
bargaining unless the withdrawal is timely. Since the Retail 
Associates case, 120 NLRB 388, the Board has consistently 
held that withdrawal must come before the parties embark 
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on negotiations, normally even prior to a proper demand 
for bargaining under a reopener clause. See, e.g., Retail As- 
sociates, supra; Walker Electric Co.,° 142 NLRB No. 134; 
also see NV.L.R.B. v. Jeffries Banknote, 281 F.2d 893 (C.A. 
9). 


In sum, both the evidence and the law fully support the 
allegation of the complaint that Kroger had not made a 
timely effective withdrawal from the multiemployer unit, 
and the Board erred, therefore, in failing to so find. 29 U.S.C. 
Sec. 166(c) ; Universal Camera Corp. v. N.L.R.B., 340 US. 
474. 


C. The Board Erred By Failing to Find That Kroger 
Violated §§ 8(a) (5) and (1) of the Act by Refusing to 
Execute the Industry Agreement. 


For seventeen years the unions and the industry have 
engaged in joint bargaining and as the Trial Examiner and 
the Board found all parties to the joint negotiations have 
signed separate identical or substantially identical agree- 
ments (J.A. 390, 405; 375-387). Nevertheless, the Board con- 
cluded that Kroger did not violate the Act by refusing to 
execute the instant agreement. To support this result the 
Board recited thirteen instances occurring during the seven- 
teen year bargaining history wherein according to the Board 
‘‘individual employers and individual unions had negotiated 
individual modifications in the jointly negotiated agree- 
ments without protest from other parties to the agree- 
ments.’ (J.A. 394). Because of these incidents the Board 
concluded that ‘‘the parties mutually understood that indi- 
vidual variances in the agreement could be negotiated by 
the individual parties. Accordingly, in refusing to accede to 
the pension plan agreed to by other employers and in insist- 
ing upon separate negotiations of this issue, Respondent 
[Kroger] exercised a prerogative established by past prac- 
pric iN SS Daal ae ee 


° Walker Electric, supra, was decided by the Board on June 18, 
1963. 
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tice and did not therefore refuse to bargain in violation of 
§§ 8(a) (5) and (1) of the Act.’’ (ibid). 


This finding raises two basic issues. First, whether the 
thirteen instances relied upon by the Board support the con- 
clusion that the parties mutually understood that individual 
participants in the joint bargaining reserved the right to 
unilaterally demand individua! negotiations with respect to 
pensions or any other issue in variance with the jointly 
negotiated agreement. Second, whether the Board’s con- 
clusion that Kroger had a unilateral right to participate in 
joint bargaining and yet reserve to itself the ultimate right 
to refuse to execute the industry agreement and demand 
separate negotiations is so inconsistent with the function 
and objectives of multiemployer bargaining that a partici- 
pant in multiemployer bargaining may not as a matter of 
law enjoy such a right. 


1. The Thirteen Instances of Alleged Individual Variations 
in the Jointly Negotiated Agreements Do Not Support 


the Board’s Finding That the Parties Had Established a 
Prerogative Permitting a Party to the Joint Negotiations 
to Unilaterally Insist Upon Individual Negotiations with 
Respect to Any Subject of Bargaining and Refuse to 
Execute the Industry Agreement. 


Before we examine each of the thirteen items relied upon 
by the Board to support its conclusion, it is important to 
note that there is a critical factual distinction between what 
occurred in this case and every instance of alleged individ- 
ual modifications and contract variations relied upon by 
the Board. Here the Board is contending that because of the 
past practices of the parties Kroger after participating 
fully in the joint negotiations had the right to refuse to 
sign the jointly negotiated agreement and unilaterally de- 
mand separate negotiations with respect to the issue of 
pensions. However, none of the thirteen items relied upon 
by the Board involve such a situation. None of the thirteen 
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items relied upon by the Board involve individual bargain- 
ing occurring during the course of joint bargaining for a 
uniform agreement. Indeed, in every instance the events 
relied upon by the Board occurred after uniform agree- 
ment had been reached, and in most cases during the life 
of an existing executed contract. Thus, Kroger’s conduct 
here is completely different from the seventeen years of 
bargaining history which preceded this dispute, and as 
the Trial Examiner found constitutes the first time where 
an employer ‘‘refused to sign the same or similar con- 
tract agreed to by other employers in the same group”’ 
(J.A. 401), or attempted to withdraw a mandatory sub- 
ject from joint negotiations. 


Moreover, the record shows that every modification oc- 
curred as a result of the mutual consent of the union and 
the company. Prior to this case no union and no employer 
insisted upon individual modification of the uniform con- 
tract terms as a matter of right. The fact that every modi- 
fication cited by the Board was the result of mutual consent 
is critical. 

The Board has pointed out that to make multiemployer 
bargaining meaningful parties may not unilaterally with- 
draw mandatory subjects of bargaining from the joint ne- 
gotiations. In Pacific Coast Association, 133 NLRB 690, 
where for many years parties to joint negotiations had by 
mutual consent excluded the subject of pensions from joint 
bargaining but had always dealt with that issue on an in- 
dividual basis, the Board held that the employer associa- 
tion violated its duty to bargain by refusing to bargain 
about pension on a joint basis in the face of union demands 
for joint negotiations. Thus, the Board stated (133 NLRB 
at 693) : 


‘‘An attempted limitation by the members of a multi- 
employer unit upon the authority of their agent to bar- 
gain on a mandatory subject to which limitation the 
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bargaining representative of the employees has not 
agreed, is basically inconsistent with the concept of 
multiemployer bargaining. See, Anderson Lithograph 
Company, et al., 124 NLRB 920, enfd. sub nom. Jeffries 
Banknote Co., 281 F.2d 893 (C.A. 9). (further cita- 
tions). Of course, a mandatory subject of bargaining 
may by agreement of the parties, be negotiated on an 
individual employer basis by the employer-members of 
the unit. (Citing cases). However, such an agreement 
is the equivalent of a waiver during negotiations and is 
effective for the duration of the contract which 1s con- 
cluded as a result of the bargain.’’ (Emphasis sup- 
plied). 

The Anderson case, supra, which the Board relies upon 
principally to support this conclusion, is virtually identical 
to the instant case, also involving a single employer’s at- 
tempt to unilaterally withdraw a mandatory subject of bar- 
gaining from joint negotiations and the employer’s subse- 
quent refusal to execute the jointly negotiated agreement. 


The Court of Appeals for the Ninth Circuit, also citing 


Anderson (Jeffries), supra, enforced the Board’s order in 
Pacific Coast Pulp stating several important ‘‘practical 
reasons ... why, except by agreement, bargaining cannot 
be bifurcated, as the Association is seeking to do, unilater- 
ally.’? 304 F.2d 760, 50 LRRM at 2629 (C.A. 9, 1962). 


The critical point made by Pacific Coast Assn., is that in- 
dividual bargaining is so fundamentally inconsistent with 
concept of multiemployer bargaining that even where for 
15 years a given issue had by mutual consent been handled 
on an individual basis no right to exclude that subject 
arose. Only by consent of the other side may a participant 
in multiemployer bargaining engage in individual negotia- 
tions. This principle applies to both attempts by an entire 
association to exclude a subject or attempts by individual 
employers to exclude a subject from the joint negotiations. 
This is so because individual bargaining is repugnant to the 
basic aims of multiemployer bargaining as it necessarily re- 
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sults in non-uniform agreements. Manifestly when a 15- 
year history of individual bargaining with respect to a 
single specific subject does not give rise to a right to refuse 
to deal with that subject on a multiemployer basis, a con- 
glomeration of minor post argeements adjustments cannot 
give rise to a right to demand separate negotiations with 
respect to ay suoject. Nevertheless, in this case the Board 
relying on thirteen instances of alleged individual modifica- 
tions in the jointly negotiated agreements concluded that 
Kroger had the right not only to insist upon individual ne- 
gotiations as to pensions but also as to other subjects (J.A. 
394). 


This brings us to a discussion of the specific items relied 
upon by the Board. 


Items 1 and 2 of the Board’s opinion involve neither 
negotiations nor do they evidence a varying of the jointly 
negotiated uniform terms of the existing agreements. In 


both cases a question arose as to how to apply a particular 
clause of the existing agreement. Indeed, in item 2 the 
Board specifically states that the parties met to ‘‘interpret 
the phrase ‘regularly employed’ in Section 6 of the agree- 
ment...’ (J.A. 391). (Emphasis supplied). So too, item 
1 deals with the exclusion of co-managers ‘‘from the com- 
plusory membership provisions in the then current con- 
tract ...’’ (ibid). 


The record shows that the agreement in effect in 1952 
made no reference to a class of employees known as ‘‘ co- 
managers,’’ however, the compulsory membership provi- 
sions exclude generally ‘employees in a supervisory or ex- 
ecutive capacity.’’ (J.A. Vol. 2. pp. 118, 125, 130, 133). Dur- 
ing the life of the agreement Kroger announced its in- 
tention to employe co-managers and requested that such 
employers be excluded from the agreement. Thus, the is- 
sue before the parties was whether such co-managers fell 
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within the general supervisory exclusion contained in the 
agreement. Apparently the employer convinced the unions 
that the exclusion should be applied to co-managers and 
such employees were not subject to the agreement. 


The 1956 agreement provided a wage progression for 
‘regularly employed”’ clerks. (J.A. Vol. 2, p. 160). The 
period of time which an employee must have worked before 
he would be considered as being ‘‘regularly employed’’ in 
the successive step on the wage progression is not precisely 
defined (ibid., J.A. 166-167). The parties subsequently de- 
termined that four weeks of work would constitute ‘‘regu- 
lar’? employment entitling the employee to receive the ad- 
ditional wage. 


It is clear from the foregoing that neither item 1 nor 
item 2 support the Board’s ultimate conclusion. 


The record does not reveal that any other employer in the 
group has any employees in the class of co-managers. It 


does not show that co-managers, assuming that the other 
employers may have such employees, are excluded from 
contract coverage as to Kroger but included as to the other 
employers. All the record shows is that the parties inter- 
preted the application of the existing uniform agreement to 
a special class of employees unique to the Kroger Com- 


pany. 


Similarly, the interpretation of the phrase ‘‘regularly 
employed’’ in the 1956 agreement did not vary the uni- 
formity of the existing contracts. There is no showing that 
the same interpretation was not given to the agreements 
with the other employers covered by the jointly negotiated 
agreement. On the contrary, so far as the record shows the 
same interpretation was applied to the other agreements 
(J.A. 168-167). We submit, that there is absolutely no evi- 
dence that in either case that the uniformity of the existing 
agreements was in any way compromised. 
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In order to give any content to the word ‘‘negotiations,”’ 
a distinction must be drawn between negotiations in the 
sense of fulfilling the obligation to bargain in § 8(a)(5), 
8(b)(3) and 8(d) and the administration of an existing 
agreement. In this case, however, the Board fails to draw 
this distinction. Every employer and every union now bar- 
gaining in a multiemployer unit has undoubtedly found it 
necessary to interpret clauses of their agreement. If such 
interpretations can give rise to a right to unilaterally insist 
upon separate negotiations during the course of joint bar- 
gaining, the long established principle that multiemployer 
bargaining binds all who participate has been dealt a fatal 
blow. 


In item 3 the Board states that in ‘‘March 1956, Local 
1453 asked Respondent [Kroger] to grant employee mem- 
bers in its stores time and a half for overtime contrary to 
the agreement in force. Respondent refused.’’ (J.A. 391). 
This is an incorrect and incomplete statement of the record. 
Louis C. Carroll, Kroger’s personnel manager, testified that 
in March, 1956 he received a call from a business repre- 
sentative of Local 1453, inquiring whether the company 
would grant clerks time and a half for work after 6:00 P.M. 
(J.A. 166). The chains had just concluded a contract with 
the union representing their meat market employees which 
contained such a provision. The record shows that Carroll 
knew that the unions had contacted the other employers 
with respect to this issue (ibid). Carroll stated his dis- 
agreement. 


These facts lend no support whatever to the Board’s con- 
clusion. The existing contract was in no way modified. Nor 
was this individual dealing, since the record shows that the 
other employers were contacted. If anything, the facts 
relating to this item contradict the Board’s conclusion that 
a party to the joint negotiations had a right to unilaterally 
insist upon individual negotiations. For, as the record 
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shows, the employer’s unwillingness to agree closed the 
question. Neither the union nor the employer recognized 
any unilateral right to insist upon individual negotiations 
varying the agreement. 


The fourth item relied upon by the Board relates to the 
fact that in December 1955, during the term of an existing 
agreement, Local 1460 and Kroger entered into a chesk-off 
agreement with respect to one of Kroger’s many stores in 
Indiana because ‘‘Local 1460 . . . was having difficulty col- 
lecting dues in [that] particular store.”’ (J.A. 391).%° In 
order to solve this problem the parties entered into the 
following agreement (J.A. 386-387) : 


“‘Because of the problems which have arisen due to the 
size of Store No. C 608, 3574 Village Court, Gary, Indi- 
ana, it is felt that it will be to the best interests of both 
parties to make an exception in this store and check 
off dues and initiation fees ...”’ 


When placed in its proper perspective we see that all that 
is involved here is an isolated situation which was appro- 
priately solved with the consent of both parties. Is the 
Board suggesting here that in order to preserve the in- 
tegrity of their obligations at the bargaining table the 
parties should have convened a meeting of all the employers 
and all of the unions to deal with the problem at the 
Village Court store? If so, the Board has turned multi- 
employer bargaining into an intolerable strait-jacket. In- 
deed, the Board has always recognized that by mutual con- 
sent parties to multiemployer agreements may make minor 
adjustments such as this without the necessity of bring- 
ing the problem to the level of a subject of joint negotia- 
tions. See, e.g. Furniture Employers Council, 96 NLRB 
Bert eee See Te 


10 As stated in the Board’s opinion it would appear at first blush 
that the parties negotiated a check-off for all of the Indiana stores. 
This, of course, is not the case. Only the ‘‘Village Court’’ store 
was involved (J.A. 386-387). 
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1002; Hazel-Atlas Glass Co., 59 NLRB 706; Cohn-Gold- 
water Mfg. Co., 55 NLRB 1164; Associated Shoe Industries, 
81 NLRB 224. 


Item 9 is a striking example of the Board’s reliance 
upon the inconsequential to destroy the pattern of bargain- 
ing in this unit. This item deals with a paragraph in a sup- 
plement to the 1957 agreement dealing with uniforms for 
female employees." In general the clause provided that 
where the company desires to provide dacron or similar 
synthetic material and the female employees unanimously 
agree to accept such uniforms, then the company would 
provide such uniforms (ibid). 


The conditions under which the uniforms would be pro- 
vided as set forth in the National Tea contract were (J.A. 
Vol. 2, p. 209) : 


“The company shall furnish the required uniforms to 
female employees but the employee shall be personally 
responsible for the uniform thereafter, including laun- 
dering and maintenance and shall return such uniform 
to the Company upon termination of employment, if so 
requested.”’ 


The conditions set forth in the other agreements were 
(J.A. Vol. 2, pp. 218, 225, 230) : 


‘Where dacron or similar type uniform are furnished 
to female employees, such uniforms shall be laundered 
by the employee.’’ 


Assuming for the moment that these clauses are somehow 
substantively different (petitioners cannot detect any sub- 


ee 

11 As stated in the opinion of the Board it appears at first glance 
that only National Tea entered into such a supplement and that 
the supplement dealt only with the problem of uniforms. This is 
not the case. In 1958 all parties jointly negotiated a supplement to 
the existing agreements and all of the supplements dealt with a 
number of matters including uniforms. (J.A. Vol. 2, pp. 209, 218, 
225, 230). 
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stantive difference) we submit that it is plain nonsense 
to suggest that any union or any employer could reasonably 
conclude that difference such as this gave rise to the pre- 
rogative the Board found exists in this case. To counter 
the long history of joint bargaining resulting in uniform 
working conditions for thousands of employees one would 
reasonably anticipate that the alleged variations in the 
agreements would be of a substantial nature. Yet, this is 
manifestly not the case. We find the Board permitting an 
employer to destroy the uniformity that has existed for 
17 years on the basis of patently minor variations in con- 
tract language. 


Item 10 is another example of the Board’s reliance upon 
meaningless differences in the agreements. Here the Board 
points out that the unions agreed to drop the ‘‘Bakery De- 
partment Head’’ classification from the 1954-1956 contract 
with the A & P; from the 1957-1959 contract with National 
Tea, and from the 1959-1961 contract with Kroger. But, 
the Board states this classification is still included in the 
AFR contract. 


The simple answer to this is that prior to the execution 
of the 1954-1956 contract A & P ceased to operate an un- 
wrapped bakery goods department from its stores (J.A. 
31-32). National Tea and Kroger followed suit in due 
course. Employers represented by AFR, however, con- 
tinued to operate unwrapped bakery departments and, 
therefore, unlike the other employers still employ persons 
in the classification of ‘‘Bakery Department Head.”’ (J.A. 
31-32). Moreover, even in deleting the Bakery Head classi- 
fication from the contracts of those employers who ceased 
to operate non-wrapped bakery departments the unions 
made certain that this would not create a future lack of 
uniformity in the event that the companies subsequently 
reinstituted such a department. Thus, the record shows a 
letter written by A & P to the unions stating (J.A. 180): 
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“In accordance with the understanding reached with 
you, in the event the Company operates a Service Bak- 
ery Department, the employee designted as Bakery 
Department Head will be paid the agreed upon rate of 
$65.00 per week.’’ 


The Board does not explain, nor can it, how the deletion 
of an obsolete clause from the collective bargaining agree- 
ment has any impact whatsoever upon the uniformity of 
working conditions established by the jointly negotiated 
agreements. 


Item 11 relates that the 1959-1961 agreement with A & P 
omits an indemnification clause which appears in the other 
agreements. The record shows in this regard that because 
there was some doubt in 1959 with respect to the legality of 
an agency shop, the unions agreed to indemnify the em- 
ployers in the event that they might be subject to any 
liability in the event the clause was held unlawful. This 
clause was inserted in the agreement for the benefit of the 
employers only. 


A & P voluntarily advised the unions that it was not 
interested in the protection of the indemnification clause 
and that it need not be included in the agreement (J.A. 34). 
The clause was, therefore, omitted from the contract with 
A&P. This had no effect on the rights of any other employer 
participating in the joint negotiations. 


Item 5 deals with a special problem which arose as a result 
of the passage of a so-called right-to-work law in the State 
of Indiana. The agreements herein have always covered the 
employers’ operations in the metropolitan Chicago area 
including a portion of Indiana. Local 1460 represents the 
Indiana employees. In 1957 Local 1460 met with Kroger, 
National Tea and A & P to discuss an extension of the exist- 
ing union security clause because of the problem created by 
the new Indiana statute (J.A. 391). 
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These facts are very different from the facts in the instant 
case. Unlike the instant case the parties met by mutual con- 
sent to resolve a special problem which arose during the life 
of the contract. Moreover, since the discussions proved 
abortive and did not result in any modification of the exist- 
ing agreement, item 5 lends no support to the Board’s con- 
clusion that the parties to the joint bargaining ‘‘negotiated 
individual modifications’ in their agreements. 


In item 6 the Board states (J.A. 392): 


“On February 8, 1960, Respondent [Kroger] signed a 
separate agreement with Local 1460 providing for an 
agency shop. In the fall of that year Respondent and 
Local 1460 signed a supplement thereto providing for a 
check-off under the agency shop arrangement.’’ 


This statement is completely contrary to the record. 


The record shows that in the 1959-1961 contract, which 
was actually signed in February 1960, the parties jointly 


negotiated an agency shop provision which appears in all 
of the contracts including those with the Illinois locals (J.A. 
376-380, J.A. Vol. 2, pp. 267, 282, 292-293). The uniform 
agency shop clause was made applicable only to the Indiana 
stores (ibid). Since Local 1460 is the only local in Indiana it 
was the only local affected by the clause. 


In the fall of 1960 a supplement was added to the jointly 
negotiated agency shop provision. Again contrary to the 
Board this supplement did not provide for a check off (J.A. 
Vol. 2, p. 231), nor was it limited to Kroger (J.A. 376-380). 
The record shows that the jointly negotiated agency shop 
clause did not provide for the customary 30-day grace pe- 
riod. The unions felt that this might be a legal defect. To 
cure this defect by mutual consent, a supplement was added 
to the contracts in force in Indiana giving the employees the 
usual 30 days (J.A. 382-383, 384, 386). The supplement 
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makes no mention of check off (ibid). Finally, every em- 
ployer and not just Kroger, as the Board found, attached the 
supplement to its agreement (ibid). 


The Board’s item 7 again involves a problem arising in 
Indiana. The 1959-1961 agreement provided for the establish- 
ment of health and welfare trust. The terms of the trust 
agreement were established in the joint negotiations. Sub- 
sequently, Local 1460 requested the employers operating in 
Indiana to establish a separate trust for the Indiana em- 
ployees. The employers consented to establishing a separate- 
ly administered trust for the Indiana employees. The terms 
of the trust are identical to the Illinois trust (J.A. 230-278, 
J.A. Vol. 2, pp. 233-240). The Board’s observation that AFR 
did not participate in the formation of the Indiana trust is 
simply explained by the fact that AFR does not represent 
any employers operating in Indiana (J.A. 9). 


In Item 8 the Board observes that from the beginning of 
joint bargaining the AFR agreement, unlike the other agree- 


ments, contained a rider providing that only those employ- 
ers in the association which employ members of Clerk locals 
shall be covered by the agreement. The rider has absolutely 
no effect upon uniform terms and conditions of employment 
established by joint bargaining. 


The reason for the rider is that AFR represents over 200 
independent employers for purposes of labor relations and 
collective bargaining (J.A. 9). Not all of these employers’ 
employees are represented by Clerks locals. Thus, to make it 
perfectly clear that the parties were not attempting, in vio- 
lation of §§ 8(a)(1), (2) and (3) of the Act, to cover em- 
ployees not represented by the Clerks under the AFR agree- 
ment, the intention to have the agreement extend only to 
employees represented by Clerks’ locals is spelled out in 
the rider. 


Also in Item 8 the Board observed that in 1955 a rider was 
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attached to the AFR contract providing that the agreement 
was entered into by AFR and the Retail Clerks International 
Association through its authorized agent, the Retail Clerks 
Joint Council. The agreements with the other employers 
stated that they were entered into between the company 
(ie. Kroger, National Tea or A & P) and the International 
through the individual locals as the authorized agents of 
the International. 


This is plainly a distinction without a difference. All of 
the agreements had the International as the union principal. 
All of the agreements contain the same substantive provi- 
sions. The only difference, as Reysa testified, was that an 
officer of the Council could sign the AFR agreement while 
the other contracts had to be signed by officers of the respec- 
tive locals because there was not enough room on the page 
for all of the locals to sign (J.A. 25-26). 


Item 12 involves a difference in language of one clause in 
the jointly negotiated supplement to the 1959-1961 agree- 


ments. This supplement contained, inter alia, the following 
provision (J.A. Vol. 2, pp. 275): 


Effective November 27, 1960, average store sales shall 
be reviewed and in any store where the average weekly 
total sales for the fifty-two (52) weeks ending Novem- 
ber 5, 1960, is twenty thousand dollars ($20,000) or 
more, an assistant manager, a produce department head, 
and a cashier bookkeeper shall be appointed provided 
that the store does not already have one (1) employee 
in each of these classifications. 


The National Tea supplement when drafted by the com- 
pany omitted the phrase “ provided that the store does not 
already have one (1) employee in each of these classifica- 
tions.’’ (J.A. Vol. 2, p. 271). 


The Board relies on the absence of the quoted phrase to 
support its conclusion. The Board does not explain how the 
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omission of this language affected the uniform terms and 
conditions established by the agreement, or what effect the 
omission of the quoted language had upon the substantive 
meaning of the clause. There is no evidence that in actual 
practice National Tea operated differently from the other 
employers in this regard. 


Item 13 is the last of the points relied on by the Board to 
support its conclusion. In the negotiation of the 1959-1961 
agreement, the parties agreed to establish a health and wel- 
fare program. This required setting up a trust fund to 
which the employers were to contribute. All parties to the 
joint negotiations agreed on the amounts involved and the 
circumstances under which employees would be eligible. In 
writing the agreement the parties unwittingly agreed to 
establish a trust which would have violated §302(c) of the 
Act by failing to provide for employer trustees. When 
A & P sent its copy of the agreement to its lawyers this ille- 
gality was observed and the unions on A & P’s request cor- 
rected A & P’s copy to conform to the requirements of the 
law (J.A. 157-158). When National Tea and AFR learned of 
this error their contracts were similarly corrected. In the 
interim the trust agreements themselves were prepared and 
signed by all parties, including Kroger. These agreements 
are all identical and provide for employer trustees (J.A. 
230-278). After the trust agreements were signed, Kroger 
realized that the contract clause itself called for the estab- 
lishment of an illegal trust. Kroger asked that its cause be 
corrected. The unions pointed out that since the trust agree- 
ments were aready executed, the clause in the contract had 
served its purpose and it was a pointless exercise to correct 
the agreement at that late date (J.A. 169). 


In sum, we see that the thirteen instances relied upon by 
the Board do not support its conclusion that the past prac- 
tices of the parties gave rise to a prerogative to demand 
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separate negotiations of a mandatory subject of bargaining. 
Every instance of so-called individual negotiations varying 
the terms of the jointly negotiated agreements, occurred 
after a uniform agreement had been reached, not as in 
this case during negotiations. In every case relied upon 
by the Board the parties acted by mutual consent, not 
unilaterally as in this case. And, finally, none of the 
alleged variations cited by the Board in any substantial way 
affected the uniformity of terms and conditions of employ- 
ment established by joint bargaining. On the contrary, the 
so-called variations consist of inconsequential differences in 
contract language; interpretations of existing contract 
clauses; minor adjustments of local problems arising under 
existing agreements, and the deletion of obsolete or un- 
necessary clauses from existing agreements. 


It is clear that the Board could not have concluded on the 
basis of the thirteen ‘‘modifications’’ that the parties had 
destroyed their multiemployer unit. The Board has often 
held that minor variations do not destroy or preclude the 


establishment of a multiemployer unit. See, e.g., Furniture 
Employees Council, 96 NLRB 1002; Hazel-Atlas Glass Co., 
59 NLRB 706; Cohn-Goldwater Mfg. Co., 55 NLRB 1164; 
Anderson Lithograph, supra. As a practical matter multi- 
employer bargaining could not exist if such were not the 
case. 


In every multiemployer unit the parties experience special 
local problems which must be handled by solutions fitted to 
their special needs. Since as the Board holds, the minor ad- 
justments of local problems does not destroy the multiem- 
ployer unit, it must follow that the minor adjustments could 
not give rise to a prerogative which would permit an em- 
ployer to unilaterally insist upon separate negotiations of a 
mandatory subject of bargaining. For this kind of a pre- 
rogative would necessarily lead to non-uniform agreements, 
thereby destroying the basic objectives of multiemployer 
bargaining. 


36 


2. The Board’s Conclusion That Kroger, As a Member of 
a Multiemployer Bargaining Unit Had a Right to Uni- 
laterally Insist Upon Separate Negotiations of the Pen- 
sion Issue Is Contrary to the Principles of Law Con- 
trolling Multiemployer Bargaining. 


As we have seen, supra, pp. 16-18, Kroger was a mem- 
ber of a multiemployer bargainirg unit. While the Board 
does not expressly make a unit finding in this case, it is 
clear that for purposes of its decision, the Board like the 
Trial Examiner must have assumed ™ that the unit was 
multiemployer. Otherwise, concededly there is no obligation 
on Kroger’s part to bargain jointly on the pension issue and 
no duty to execute the jointly negotiated agreement. There- 
fore, unless there is a multiemployer unit there is no need 
to decide whether the past practices of the parties gave rise 
to a right to insist upon separate negotiations of the pension 
issue. We, too, must assume in order to reach this question, 
that Kroger was a member of a multiemployer unit." The 
question then arises whether under existing legal principles 
Kroger may unilaterally insist upon separate negotiations 
with respect to the issue of pensions, and presumably any 
other issue. Petitioners submit that individual bargaining 
is so ‘basically inconsistent with the concept of multi- 
employer bargaining’’ (Pacific Coast Pulp, supra, 133 
NLRB at 693) that to permit an employer to ‘‘qualify or 
reject an agreement made by the multiemployer group with 
which he was affiliated would render the widely recognized 
practice of multiemployer bargaining virtually valueless.’’ 
(Anderson Lithograph, supra 124 NLRB at 920.) It is im- 
’ possible to square these principles with the Board’s rea- 
soning in this case. 

The Board from the earliest days of the Wagner Act to 
the present time has recognized that multiemployer bar- 
cl eee ears SS eR 


12In the body of its opinion the Board refers to the ‘‘entire 
period of multiemployer bargaining.”’ (J.A. 394). 
13 See p. 16 supra. 
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gaining tends to reduce strikes and promote the national 
labor policy by establishing uniform conditions of employ- 
ment. Stevens Coal Co., 19 NLRB 193; Associated Shoe, 
81 NLRB 224, Anderson Lithograph, supra. In Truck Driv- 
ers Local 449 v. NLRB., (Buffalo Linen), 353 U.S. 87, the 
Supreme Court approved of the employers taking the ex- 
treme step of locking out non-striking employees when a 
single member of their multiemployer group was struck. 
The Court pointed out that the employers had the right to 
lock out in order to preserve the integrity of the unit and 
thereby avoid ‘‘the competitive disadvantages resulting 
from non-uniform contractual terms.’’ 353 U.S. at p. 96. 
(Emphasis supplied). It is the establishment of uniform 
conditions which is the very foundation of multiemployer 
bargaining. How will multiemployer bargaining continue 
to serve the ‘‘vital’’ function it has historically served on 
the labor scene, unless it has the force to bind all who par- 
ticipate? How can the basic principle of uniformity be 
preserved when an employer has a right to destroy that 
uniformity at will by insisting upon individual negotiations 
when the jointly negotiated agreement displeases him? 
Petitioners submit that multiemployer bargaining cannot 
co-exist with a right to demand individual negotiations on 
mandatory subjects of bargaining. The prerogative which 
the Board says Kroger or any participant in the joint bar- 
gaining might exercise in this cannot exist without nullify- 
ing the objectives of multiemployer bargaining. 


There are other problems created by permitting a parti- 
cipant in multiemployer bargaining to unilaterally with- 
draw a mandatory subject from joint bargaining. If the 
employers have such a right so do the unions. Thus, a union 
could sever out a subject of bargaining from multiemployer 
negotitions and demand separate negotiations with a single 
employer on mandatory subjects. Presumably, a union 
which exercised this privilege would have a right to strike 
the single employer to enforce its bargaining demand. This 
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result flies in the face of the principle established by the 
Supreme Court in Buffalo Linen, supra, where the Court 
made it clear that it was contrary to the principles of multi- 
employer bargaining to compel an employer to submit to 
the ‘competitive disadvantages of non-uniform contractual 
terms.’ 353 U.S. 8 at p. 96. 


3, The Board Erred in Concluding That Kroger, Exercising 
a Prerogative Established by Past Practice, Properly 
Demanded Separate Negotiations With Respect to Pen- 
sions. 


The Board contends that Kroger did not violate the Act 
because it had a right arising out of the past practices of the 
parties to insist upon separate negotiations with respect 
to the pension issue. We have already demonstrated supra, 
pp. 21-35, that the record herein does not support the 
Board’s conclusion that the past practices of the parties 
gave rise to such a right. We have also seen that such a 
right is so contrary to the principles of multiemployer bar- 
gaining that it may not co-exist with a multiemployer unit. 
However, even if we assume for the purpose of argument 
that Kroger did have such a prerogative, nevertheless, the 
Board’s conclusion that Kroger did not violate the Act 
cannot stand. 


Assuming Kroger had a right to unilaterally insist upon 
individual negotiations of the pension issue it had to exer- 
cise the right from the very outset of negotiations. Similar 
to the situation where an employer attempts to withdraw 
from the multiemployer bargaining completely, it is well 
settled that he must do so before embarking upon a course 
of joint bargaining. Once committed to a course of joint 
bargaining he may not unilaterally withdraw. Retail Asso- 
ciates, supra; Walker Electric, supra. The same rule ap- 
plies where an employer attempts to withdraw a given sub- 
ject from joint negotiations. This very issue was raised 
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in Anderson Lithograph, supra, where an employer rely- 
ing upon the fact that the union had engaged in individual 
bargaining with other members of the multiemployer unit 
contended that it had the right to withdraw the issue of 
profit sharing from joint negotiations. The Board rejected 
that contention stating (124 NLRB at 920): 


‘‘The record shows and the Trial Examiner found that 
although the Union had improperly concluded separate 
individual agreements with some other employer mem- 
bers of the U.E.S., and although Respondents knew 
of these individual agreements, Respondents neverthe- 
less continued negotiating with the Union on a multi- 
employer basis instead of withdrawing unequivocally 
in favor of negotiating on a single employer basis.’’ 
(Emphasis in text). 

The Board, apparently aware of this problem, found that 
Kroger ‘‘made clear from the outset that it would not agree 
to a pension plan even if other employers did so agree.’’ 
(J.A. 394). This finding is contrary to the record and to 
the Board’s own subsidiary findings. The Board notes at 
the first meeting of the parties, ‘‘Saunders, acting as spokes- 
man for the employer group, said that Respondent [Kroger] 
and A & P had their own pension plans and were not inter- 
ested in one which was jointly administered.’’ (J. A. 390; 
46-47). (Emphasis supplied). It is clear that while Saun- 
ders did express Kroger’s opposition to pension he did so 
as a matter of joint bargaining and that he did not demand 
separate negotiations as to pensions. Being opposed to 
pensions and making a demand for separate negotiations of 
the issue are quite different. Opposition to a union proposal 
is a common employer reaction in bargaining. At this 
point in the negotiations Kroger’s statement that it op- 
posed pensions was completely consistent with the bar- 
gaining position of all of the employers. A & P also stated 
it was vigorously opposed (J. A. 390). The first two in- 
dustry proposals, in which Kroger manifestly joined, re- 
jected the unions’ pension proposal by failing to include any 
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mention of pensions in the employers’ offer (J.A. 212-230).™* 
Thus, the record and the Board’s findings make it very clear 
that Kroger, like the other employers, opposed pensions, 
and jointly bargained as to this and all other subjects 
under consideration (J.A. 512). As found by the Board the 
first indication that Kroger would not agree to pensions ir- 
respective of the course followed by the other employers oc- 
curred at the next to last meeting (J.A. 390). At that 
meeting Quirk indicated that he was having trouble with 
“¢several’’ of the employers on the pension issue (J.A. 390; 
79). The union representatives advised that as they were 
bargaining jointly all employers would be bound by any 
agreement reached (J.A. 79). Quirk stated that the unions 
had better state their position directly to Kroger. Van 
Ausdall then entered the room and stated that Quirk, while 
he had authority to bind Kroger on other issues, had no 
authority to bind Kroger on the issue of pensions, and that 
the company would be bound only by a settlement ‘‘that we 
specifically agree to.’ (J.-A. 403). It was not until the last 


meeting of the parties just hours before agreement was 
reached that, as the Board found, Kroger ‘“‘ said categoric- 
ally’’ that it would not be bound by an agreement to which it 
had not specifically assented, and it would not agree to any 
contract including pensions. (J.A. 390). 


Thus, the evidence on the record and the findings of the 
Board clearly establish that the earliest point at which it 
can be said that Kroger attempted to withdraw pensions 
from joint negotiations was either the twelfth or thirteenth 
bargaining session. In order to claim a prerogative to de- 
mand separate negotiations it is plain that Kroger must 


14 Kroger representative Van Ausdall personally participated in 
the sub-committee meeting during which the ‘‘Industry Proposal’’ 
was submitted to the unions (J.A. 402; 74-76). 


15 The Board states that Quirk ‘‘disagreed.’’ (J.A. 390). This 
was not the case. Quirk merely said that the unions should state 
their views directly to Kroger (J.A. 82). 
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have done so as the Board says ‘‘at the outset.’’ However, 
Kroger bargained jointly on the pension issue from the 
very first meeting when Saunders in his capacity ‘‘as spokes- 
man for the employer group’’ expressed the opposition of 
Kroger and A & P to pensions. Kroger gave no hint of 
abandoning group action until the other employers indi- 
cated a willingness to accept pensious. This is made abso- 
lutely clear by Kroger’s own brief to the Board where the 
company never claims that it at any time demanded separate 
negotiations as to pensions, but vigorously contended that it 
withdrew completely from multiemployer bargaining. The 
date when Kroger asserts it withdrew is the February 24- 
25 meeting. (Kroger’s brief to the Board pp. 48, 54). Thus, 
the company’s own brief shows that it never demanded in- 
dividual bargaining as to pensions and that it participated 
in the joint bargaining at least until February 24-25. In 
light of these facts we submit that even assuming the exist- 
ence of a prerogative to demand separate negotiations 
Kroger failed to timely exercise that right and was, there- 
fore, bound to accept the industry contract. 


CONCLUSION 


The Supreme Court speaking on multiemployer bargain- 
ing observed in Buffalo Linen, supra, 353 U.S. at pp. 95-96: 


The debates over the proposals [of Taft-Hartley] 
demonstrates that Congress refused to interfere with 
such bargaining because there was cogent evidence that 
in many industries the multiemployer bargaining basis 
was a vital factor in the effectuation of the national 
policy of promoting labor peace through strengthened 
collective bargaining. 


The Board, by establishing a principle in this case which 
permits members of a multiemployer bargaining unit to 
insist upon separate negotiations of mandatory subjects 
of bargaining based upon trivial adjustments in existing 
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agreements, has seriously threatened continued effective 
multiemployer bargaining. Since the Board’s decision will 
have a widespread detrimental effect on multiemployer bar- 
gaining and in light of the failure of the record to support 
the Board’s findings and conclusion, petitioners submit 
that this Court should set aside the order of the Board and 
remand the case to the Board with instructions to enter an 
order requiring The Kroger Co. to execute the jointly ne- 
gotiated agreement. 


Respectfully submitted, 

S. G. Lirpman 

Russet, SPECTER 
1741 DeSales Street, N.W. 
Washington 6, D. C. 


Rosert KarMEL 
33 North LaSalle Street 
Chicago 2, Tlinois 
Counsel for Petitioners 


July 30, 1963 
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APPENDIX 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 


Case No. 13-CA-4742 
Tue Krocer Co. 


and 


Reram Cuerks Union, Locay 1550 

Reram Cuerxs Union, Locat 1540 

Retar Cierks Union, Locau 1504 

Rerar, Crerks Union, Locau 1460 

Retam Cuierks Union, Locat 1453 

Rerai, Cuerks Union, Locau 98 

Reram Crerxs Internationat Association, AFL-CIO 


Complaint and Notice of Hearing 


It having been charged by Retail Clerks Union, Local 
1550, Local 1540, Local 1504, Local 1460, Local 1453 and 
Local 98, Retail Clerks International Association, AFL- 
CIO, (herein called the Union) that the Kroger Company 
(herein called Respondent), has engaged in, and is engag- 
ing in, certain unfair labor practices affecting commerce as 
set forth and defined in the National Labor Relations Act, 
as amended, 29 U.S.C. Section 151 et seq. (herein called the 
Act), the General Counsel of the National Labor Relations 
Board (herein called the Board), on behalf of the Board, 
by the undersigned Regional Director for the Thirteenth 
Region, pursuant to Section 10(b) of the Act and Section 
102.15 of the Board’s Rules and Regulations, Series 8, as 
amended, hereby issues this Complaint and Notice of Hear- 
ing and alleges as follows: 
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I 


The original charge herein was filed by the Union on 
March 8, 1962, and a copy thereof was served by registered 
mail upon Respondent on or about March 12, 1962. 


I 


(a) Respondent is, and has been at all times material 
herein, a corporation duly organized under, and existing by 
virtue of, the laws of the State of Ohio. 


(b) At all times material herein, Respondent has main- 
tained its principal office at Cincinnati, Ohio and maintains 
and operates retail food stores for the sale of foodstuffs 
and related products in various States of the United States, 
including, but limited to, the States of Illinois, and Indiana. 
Respondent also maintains and operates warehouses and 
facilities in various States of the United States. 


(ec) During the past year, Respondent in the course and 
conduct of its business operations, sold and distrbuted food 
products the gross value of which exceeded $1,000,000. 


(d) During the same period, Respondent received goods 
at its Illinois and Indiana stores valued in excess of 
$100,000 which were transported to such stores in interstate 
commerce directly from States of the United States other 
than the States of Illinois and Indiana. 


Til 


Respondent is, and at all times material herein, has been 
engaged in commerce within the meaning of Section 2(6) 
and (7) of the Act. 


IV 


Retail Clerks Union, Local 1550, Local 1540, Local 1504, 
Local 1460, Local 1453, and Local 98, Retail Clerks Inter- 
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national Association, AFL-CIO, and each of them, are labor 
organizations within the meaning of Section 2(5) of the Act. 


vV 


(a) Beginning in about 1945, Respondent together with 
Atlantic & Pacific Tea Company, National Tea Company, 
and various other retail food stores acting for themselves 
or through Associated Food Retailers, herein referred to 
as the Employer Group, have jointly negotiated with the 
Union and have thereafter executed uniform collective bar- 
gaining agreements containing rates of pay, wages, hours 
of employment and other terms and conditions of employ- 
ment reached through such negotiations with the Union, 
with respect to employees of the various employers includ- 
ing Respondent, for whom the Union was the exclusive bar- 
gaining representative. 


(b) The Employer Group participating in such joint bar- 
gaining has been enlarged at various times after 1945 to 
include Red Owl Stores, Inc., and Eagle Piggly Wiggly Co., 
Inc. 


VI 


All employees in the retail stores of the Respondent, At- 
lantic & Pacific Tea Company, National Tea Company, Red 
Owl Stores, Inc., Eagle Piggly Wiggly Co., Inc., and those 
members of Associated Food Retailers who have authorized 
that organization to act as agent for purposes of collective 
bargaining in their behalf, in the Metropolitan Chicago 
area, including, but not limited to, Gary, Indiana; Wauke- 
gan, Illinois; Harvey, Aurora, Joliet, Elgin and Kankakee, 
Illinois, and all stores within the area named and Chicago, 
Illinois, excluding meat department employees and store 
managers, constitute a unit appropriate for the purposes of 
collective bargaining within the meaning of Section 9(b) 
of the Act. 
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vil 


On or about November 25, 1959, a majority of the em- 
ployees of the Employers named in the unit described in 
paragraph VI above, designated or selected the Union as 
their representative for the purposes of collective bar- 
gaining. 


vill 


At all times since November 25, 1959, and continuing to 
date, the Union has been the representative for the pur- 
poses of collective bargaining of the employees in the unit 
described in paragraph VI above, and, by virtue of Section 
9(a) of the Act, has been and is now, the exclusive repre- 
sentative of all the employees in said unit for the purposes 
of collective bargaining with respect to rates of pay, wages, 
hours of employment, and other terms and conditions of 
employment. 


Ix 


Commencing on or about September 21, 1961, and con- 
tinuing to date, the Union has requested, and is requesting, 
the Employer Group including the Respondent to bargain 
collectively with respect to rates of pay, wages, hours of 
employment, and other terms and conditions of employment 
as the exclusive bargaining representative of all employees 
of Respondent in the unit described above in paragraph VI. 


x 


Commencing on or about September 21, 1961, and at all 
times thereafter, Respondent did refuse, and continues to 
refuse, to bargain collectively with the Union as the exclu- 
sive collective bargaining representative of all the em- 
ployees in the unit described above in paragraph VI, in that 


(a) On or about February 24, 1962, Respondent rejected 
and refused to be bound by provisions with respect to pen- 


aT 


sions contained in the collective bargaining agreement 
which had been jointly negotiated and agreed upon with 
the Union by the Employer Group and refused to accept 
those pension provisions. 


(b) Since on or about February 24, 1962, Respondent has 
refused and continues to refuse to sign a written collective 
bargaining agreement embodying rates of pay, wages, hours 
of employment, pension program provisions and other 
terms and conditions of employment jointly agreed upon 
by the Employer Group and the Union in joint bargaining. 


xI 
By the acts described above in paragraph X, and by each 
of said acts, Respondent did engage in, and is engaging in 
unfair labor practices affecting commerce within the mean- 
ing of Section 8(a)(1) of the Act. 


xi 


By the acts described above in paragraph X, and by each 
of said acts, Respondent did engage in, and is engaging in, 
unfair labor practices affecting commerce within the mean- 
ing of Section 8(a)(5) of the Act. 


xi 


The acts of Respondent described in paragraph X above, 
occurring in connection with the operations of Respondent 
described in paragraph II above, have a close, intimate and 
substantial relation to trade, traffic and commerce among 
the several States and tend to lead to labor disputes bur- 
dening and obstructing commerce and the free flow of com- 
merce, and constitute unfair labor practices affecting com- 
merce within the meaning of Section 8(a)(1) and (5), and 
Section 2(6) and (7) of the Act. 


Przasz Taxe Norice that on the 28th day of May, 1962, 
at 10:00 a.m., C.D.S.T. in Hearing Room ‘‘B”’, 22nd Floor, 
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Midland Building, 176 W. Adams Street, Chicago, Tllinois, 
a hearing will be held before a duly designated Trial Exam- 
iner of the National Labor Relations Board on the allega- 
tions set forth in the above Complaint, at which time. and 
place you will have the right to appear in pares, or other- 
wise, and give testimony. 


You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, the Re- 
spondent shall file with the undersigned Regional Director, 
acting in this matter as agent of the National Labor Rela- 
tions Board, an original and four (4) copies of an Answer 
to said Complaint within ten(10) days from the service 
thereof, and that unless it does so all of the allegations in 
the Complaint shall be deemed to be admitted to be true 
and may be so found by the Board. 


Daren at Chicago, Illinois, this 4th day of May, 1962. 


Ross M. Mapven, Regional Director 
National Labor Relations Board 


Thirteenth Region 
176 W. Adams Street 
Chicago 8, Illinois 
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QUESTION PRESENTED 


Whether the Board properly concluded that the 
Kroger Company did not violate Section 8(a) (5) and 
(1) of the Act by insisting, in accordance with a pre- 
rogative established by past practice, upon individual 
rather than joint bargaining negotiations with re- 
spect to the matter of pension benefits, and by re- 
fusing to accede to a pension plan negotiated, and 
agreed to, by other employers.’ 


2 As set forth in Petitioner’s brief, n. 7, in spite of mutual 
efforts to arrive at a stipulated statement of the issues, no 
agreement was reached. Accordingly, at the prehearing 
conference, the Court suggested that each party state the 
issue or issues according to its own lights. The above 
represents the single issue which the Board believes is 
presented by this case. 


(1) 


Question Presented. 
Counterstatement of the Case. 
I. The Board’s findings of fact 


A. The multiemployer group and its bargain- 
ing history. 


B. The 1961 contract negotiations. 
II. The Board’s conclusions and order. 
Summary of Argument 
Argument. 


The Board properly concluded that Kroger did 
not violate Section 8(a) (5) and (1) of the Act 
by insisting upon individual, rather than joint, 
bargaining with respect to pension benefits and 
by refusing to accede to a pension plan agreed to 


by the other employers 


A. Introduction 


B. Substantial evidence supports the Board’s 
finding that the history of group bargain- 
ing disclosed a practice of individual nego- 
tiations. 

C. Substantial evidence supports the Board’s 
finding that Kroger properly exercised its 
prerogative to insist upon individual nego- 
tiations with regard to pensions 


Conclusion 
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United States Court of Appeals 
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RETAIL CLERKS UNION, 1550, ET AL., RETAIL CLERKS 
INTERNATIONAL ASSOCIATION, AFL-CIO, PETITIONERS 


uv. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 
and 
THE KROGER COMPANY, INTERVENOR 


On Petition To Review and Set Aside An Order of 
the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon petition of Re- 
tail Clerks International Association, AFL-CIO and 
six of its local unions (hereafter referred to by num- 


(1) 
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ber or collectively as “the Union”), filed pursuant to 
Section 10(f) of the National Labor Relations Act, as 
amended (61 Stat. 186, 73 Stat. 519, 29 US.C., Sec. 
151, et seq.), to review and set aside an order of the 
National Labor Relations Board issued on Mareh 18, 
1963, dismissing an unfair labor practice complaint 
against The Kroger Company. The Board’s Decision 
and Order (J.A. 388-395)* are reported at 141 
NLRB No. 46. 


I. THE BOARD'S FINDINGS OF FACT 


The Board found that during the 1961 multiem- 
ployer negotiations with the unions, Kroger Company 
took the position that it would not agree to a pension 
plan even if the other employers did so agree. When 
agreement was reached between the unions and other 


employers, they expressly disclaimed any authority 
to bind Kroger, and Kroger exercising a prerogative 
established by past bargaining practice, insisted upon 
separate negotiation concerning the pension plan. 
Accordingly, the Board found that Kroger did not 
refuse to bargain in violation of Section 8(a) (5) and 
(1) of the Act as charged. 

The facts underlying the Board’s findings are sum- 
marized below. 


2“J_A’” refers to those portions of the record printed in 
the joint appendix to the briefs. “J.A. Vol. 2” refers to the 
volume of exhibits reproduced by petitioner in lieu of print- 
ing. Whenever a semicolon appears in a series of references, 
those preceding the semicolon are to the Board’s findings ; 


succeeding references are to the supporting evidence. 
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A. The multiemployer group and its bargaining history 


Retail Clerks Union, Locals 1550, 1540, 1504, 1453 
and 98 represent employees of various grocery stores 
in the Chicago, Illinois, area although Board elections 
among these employees have never been held (J.A. 
389; 64-65). Since 1945, Kroger Company, Atlantic 
& Pacific Tea Company, National Tea Company and 
Associated Food Retailers, an association of inde- 
pendently owned food stores, have bargained with the 
above-mentioned local unions on a group basis (J.A. 
389; 97-99).° All of the local unions except Local 
1460, are members of Retail Clerks Chicago Area 
Council, District 3; Local 1460 is a Gary, Indiana, 
local (J.A. 389, n. 2; 8). 

Although the employers have bargained together 
for many years, they have no formal association, con- 
stitution, rules of procedure, dues or fees; nor have 
they formally authorized any committee, sub-group 
or individual to bargain for them (J.A. 389; 97-99). 
From 1945 to 1954, the Union usually submitted con- 
tract proposals to individual employers who there- 
after met as a group with the Union (J.A. 389; 116). 
Each employer was represented by one or more indi- 
viduals who caucused prior to the meetings with the 
other employer representatives and “agreed as to 
what the response [to Union proposals] would be” 
(J.A. 389; 116). In 1954, because of the growing 


3 Other locals participated in joint negotiations during the 
early years but the Union group was eventually reduced to 
6 locals by mergers (J.A. 389, n. 2; 54). Eagle-Piggly 
Wiggly and Red Owl Stores began participation in 1955 and 
1961, respectively (J.A. 389, n. 2; 10-11, 42, 98). 
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size of the employer group, Marvin Saunders, a Kro- 
ger representative, assumed the role of spokesman 
(J.A. 389; 96, 99-100, 116-117). Until 1961, these 
bargaining sessions resulted in the signing of sepa- 
rate, but substantially similar, contracts between the 
various local unions and the individual employers 
(J.A. 389; Vol. 2, passim). 

While past contracts resulting from the joint bar- 
gaining have been substantially similar, there is a 
history of separate adjustments between individual 
employers and the local unions representing their em- 
ployees. These adjustments have frequently involved 
departures from the terms of the jointly negotiated 
contracts. Thus: 


1. In 1952, Kroger negotiated separately with the 
locals representing its employees to exclude co-man- 
agers from compulsory union membership, although 
the terms of the then-current contract would have re- 
quired such membership (J.A. 391; 111-112). 

2. After the 1956 bargaining agreement was signed, 
Kroger negotiated separately with the Union to in- 
terpret the phrase “regularly employed” in the wage 
rate section of its contract so as to exclude from an 
upward wage adjustment for a 4-week period, those 
employees whose schedule had changed (J.A. 391; 
164-165, J.A. Vol. 2, 241). 

3. In March 1956, during the term of the then- 
existing contract, Local 1453 requested Kroger to 
vary the terms of the contract and to pay its mem- 
bers time-and-a-half for work after 6 p.m. Kroger 
refused to make such a change in the contract. (J.A. 
391; 166). 
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4, In 1955, Kroger was a party to a 2-year jointly 
negotiated contract with Local 1460 covering em- 
ployees in its Indiana stores (J.A. 391; 102). The 
contract did not provide for checkoff of union dues. 
However, when the Union informed Kroger of the 
local union’s difficulty in collecting dues at one of the 
Indiana stores, Kroger and Local 1460 negotiated a 
modification to the contract to provide for dues check- 
off at that store (J.A. 391; 102, J.A. Vol. 2, 197). 
No other locals or employers participated in these 
supplementary negotiations (J.A. 391; 103). 

5. In 1957, Kroger, National Tea and A & P nego- 
tiated with Local 1460 for an extension of the union- 
security provision in the then-existing contract be- 
cause Indiana had passed a “right to work” law and 
the Union was anxious to secure an extension of the 
existing clause before the new state statute took ef- 
fect. No other local participated in these negotia- 
tions (J.A. 391; 101-102).* 

6. Kroger’s 1959-1961 contract with the Union, 
executed in February 1960, contained an agency shop 
clause applicable to its store in Indiana (J.A. 392; 
378-379, J.A. Vol. 2, 282-283). In November 1960, 
Kroger and Local 1460° executed a supplement to 
their contract to provide that employee payments 


«Although a tentative agreement was reached, it was 
never executed because the Indiana law became effective be- 
fore the agreement could be presented to Local 1460’s mem- 
bership for ratification (J.-A. 391; 102). 


5 As noted supra, p. 3, Local 1460 is the only one of 
the petitioning local unions in Indiana; the other locals are 
in Illinois. 
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under the agency shop clause would not begin for 31 
days following either the execution of the contract 
or the date of a new employee’s hire (J.A. 392; 378- 
379, 386, J.A. Vol. 2, 242). Local 1460 executed simi- 
lar supplements to its contracts with A & P and 
National Tea (J.A. 376, 378, 384). 

7. The 1959-1961 contracts between the Union and 
Kroger, National Tea, A & P and Associated Food 
Retailers provided for the establishment of a health 
and welfare trust fund. After negotiations began in 
1960 to establish the trust, Local 1460 asked Kroger 
to negotiate a separate trust for employees in Lake 
County, Indiana, stores, in order to include under the 
trust employees of various independent grocers who 
did not participate in the joint bargaining in Chicago 
(J.A. 392; 168, J.A. Vol. 2, 232). Kroger, together 
with A & P and National Tea, negotiated a separate 
trust for the Indiana employees (J.A. 392; 168, J.A. 
Vol. 2, 233-240). 

8. Since 1945, when the joint bargaining began, 
the International Union has negotiated a separate 
understanding with Associated Foods which provides 
that only those employer members of the bargaining 
group which employ members of the International’s 
locals shall be covered by the jointly negotiated con- 
tract. The contracts negotiated with the other em- 
ployers do not contain such a provision. (J.A. 392; 
25, J.A. Vol. 2, 192). Moreover, in 1955, the Inter- 
national Union separately negotiated a “rider” to its 
contract with Associated Foods providing that the 
1955-1957 agreement was entered into between that 
employer and the International through its author- 
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ized agent, the Retail Clerks Joint Council (J.A. 392; 
J.A. Vol. 2, 193). The Union’s 1955-1957 contracts 
with Kroger, A & P and National Tea were entered 
into with the International Union through the indi- 
vidual locals as its agents (J.A. 392; 25-26, J.A. Vol. 
2, 208). 

9. In 1958, National Tea negotiated a supplement 
to its contract relating to uniforms for its female 
employees which was different from the correspond- 
ing provision in the other employers’ contracts (J.A. 
392; 63-64, 139-140, J.A. Vol. 2, 209). 

10. Before the 1954-1956 agreements were signed, 
Kroger, A & P, National Tea and Associated Food 
had the classification “Bakery Department Head” in 
their bargaining contracts. This classification was 
dropped from subsequent contracts with the first 
three of these employers, but has been retained in the 
contract with Associated Foods. (J.A. 393; 40, 78, 
J.A. Vol. 2, 187, 195, 204, 222, 228). 

11. Following the negotiation of the 1959-1961 
contract, which contained an “indemnification clause” 
relating to claims arising from the agency shop pro- 
vision of the contract, A & P and the Unions agreed 
to omit this clause from A & P’s contract (J.A. 393; 
J.A. Vol. 2, 268, 283, 292-293). 

12. Following the execution of the 1959-1961 con- 
tracts, Kroger, A & P, National Tea and Associated 
Foods entered into “understandings” with their re- 
spective locals relating to the appointment of an as- 
sistant manager and other employees based upon a 
review of average store sales, “... [p]rovided that 
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the store does not already have one employee in each 
classification,” (J.A. 393 ). National Tea re- 
drafted the language of the proviso and omitted the 
quoted phrase; this redraft was accepted by the locals 
as part of National Tea’s contract for 1959-61 (J.A. 
393; 40, 139, J.A. Vol. 2, 296). 

13. After the negotiation of the 1959-1961 agree- 
ments, A & P refused to sign its contract until a 
change in the wording of the health and welfare 
clause was made to prevent the provision from being 
declared illegal. The Union agreed and modified 
A & P’s contract. (J.A. 393; 188, 157). National 
Tea and Associated Foods, hearing of this modifica- 
tion, prevailed upon their locals to incorporate the 
same change in their contracts (J.A. 393; 35, 38). 
Kroger’s subsequent request for a similar modifica- 
tion was refused by the Union (J.A. 393; 38, 138, 
169, J.A. Vol. 2, 285). 

14. In November 1953, following the close of joint 
negotiations which culminated in the reaching of an 
agreement, the membership of Local 1550 refused 
to ratify the contract. This refusal necessitated 
further negotiations between the employers and that 
union before an agreement satisfactory to the local 
was reached. (J.A. 133). 


B. The 1961 contract negotiations 


In the fall of 1961, separate notices of contract 
reopening were served upon the employers (J.A. 390; 
19). The first negotiating session was held on Octo- 
ber 26, 1961; present were representatives of each 
of the employers, with Marvin Saunders, one of 
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Kroger’s labor relations officials, acting as temporory 
spokesman for the employers’ group (J.A. 390; 46).° 
At this meeting, the Union proposed the inclusion of 
a pension provision in the contract; prior to this time, 
pensions had never been included in collective bar- 
gaining negotions (J.A. 390; 46-47). Saunders im- 
mediately informed the Union that neither Kroger 
nor A&P, both of which had pension plans of their 
own for their employees, would be interested in any 
such jointly-administered plan (ibid.).’ Throughout 
the following ten sessions (from November 11, 1961, 
to February 16, 1962), both sides continued to bar- 
gain but remained firm concerning the pension plan: 
the employers’ proposals contained no pension provi- 
sions, while the Union continued to demand such a 
plan (J.A. 390, 48-50, 52). At the eighth meeting, 
on February 7, Kroger representative Van Ausdall 
reiterated to Union representative Morris that Kro- 


¢Saunders had never been formally designated as spokes- 
man for the group. However, he had had extensive nego- 
tiating experience and had assumed the spokesman’s role for 
a number of years. (J.A. 99-100). In 1961, he informed the 
employer group that the pressure of other commitments 
would preclude him from serving as spokesman in the nego- 
tiations, but he was prevailed upon to act in that capacity 
for the first meeting (J.A. 100, 121). After the first meeting, 
he was succeeded as spokesman by Joseph Quirk, of National 
Tea (J.A. 121, 137). 


* Kroger’s nationwide retirement plan, established in 1947, 
was supplemented in 1951 by a tied-in profit-sharing plan. 
According to the terms of Kroger’s plan, participation by an 
employee in any other group pension plan would result in the 
automatic exclusion of that employee from the Kroger plan. 
(J.A. 90-91, 92-95). 
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ger’s position with respect to pensions had not 
changed since the first meeting (J.A. 123, 142-143). 
At the twelfth session, on February 22, Quirk in- 
formed the Union that all the employers were will- 
ing to grant certain wage adjustments but that some 
were unwilling to agree to a pension plan (J.A. 390; 
82, 128). The Union representative replied that, as 
the parties were bargaining jointly, its position was 
that each employer in the group would be bound by 
any agreement reached (J.A. 390; 88, 125). Quirk 
expressed his disagreement with this proposition and 
suggested that the Union inform the Kroger repre- 
sentative, who was not present at that meeting, of 
its views (J.A. 390; 82, 125). At the next meeting, 
on February 24, Kroger representative Van Ausdall 
announced categorically that neither Quirk nor any 
other employer representative was authorized to ac- 
cept any agreement on Kroger’s behalf which in- 
cluded a pension proposal, that Kroger, contrary to 
the Union’s position, would be bound only by an 
agreement to which it specifically assented. (J.A. 
390; 82, 88, 125-126, 142). Van Asdall then left the 
meeting (J.A. 126). Later that day, the employer 
group reached agreement with the Union on a con- 
tract containing a pension plan provision (J.A. 390; 
82-84). Van Ausdall was then recalled to the meet- 
ing and informed that the other employers had 
reached agreement with the Union. At this time, 
he stated that Kroger would not sign the contract as 
written, that it would agree to the entire contract 
excluding the pension provision, and that it was will- 
ing to meet with the Union, if further negotiations 
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were necesary, to try to reach a complete agreement. 
(J.A. 890; 83, 127-128.) On April 12, all the em- 
ployers in the group, with the exception of Kroger, 
signed contracts with the Union (J.A. 290; 68-69, 
86). 

Following the February 24 meeting, Kroger and 
the Union negotiated separately, but no agreement 
was reached.* The Union struck Kroger on April 19. 
(J.A. 390; 70). 


II. THE BOARD’S CONCLUSIONS AND ORDER 


The Board found, in agreement with the Trial Ex- 
aminer, that Kroger did not violate Section 8(a) (5) 
and (1) of the Act by refusing to sign the contract 
agreed to by the other employers and by insisting 
upon separate negotiation of that portion of the con- 
tract draft in which it did not acquiesce. According- 
ly, the Board dismissed the complaint. (J.A. 394- 
395). 


SUMMARY OF ARGUMENT 


Assuming arguendo that the employers who en- 
gaged in group bargaining with the Union consti- 
tuted an appropriate multiemployer bargaining unit, 
the Board properly concluded that Kroger did not 
violate Section 8(a) (5) and (1) of the Act by insist- 


® Meetings between Kroger representatives and Union of- 
ficials were held on March 5, April 18 and May 3; the latter 
two meetings were held under the auspices of the Federal 
Mediation and Conciliation Service (J.A. 129-130). 
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ing upon individual negotiations with respect to pen- 
sions. 

1. Where the multiemployer bargaining history 
establishes a practice of separate negotiotions, a party 
is privileged to insist upon such separate negotiations 
consistent with that practice and to decline to exe- 
cute the contract concluded between the employer 
group and the union. The record supports the 
Board’s finding that such a history of separate nego- 
tiations existed here, in view of the numerous indi- 
vidual contract adjustments that had occurred in the 
past. Nor is the existence of a prerogative to insist 
upon separate negotiations inconsistent with the con- 
cept of multiemployer bargaining, for not all multi- 
employer bargaining units are identical. Where the 
parties’ past practices establish that individual nego- 
tiations of a limited nature are within their con- 
templation, an employer’s insistence upon such nego- 
tiations is not within the proscriptions of Section 
8(a) (5). 

2. The record further discloses that Kroger prop- 
erly exercised this prerogative. Thus, at the outset 
of negotiations, its representatives informed the 
Union that, as Kroger had a pension plan of its own 
for its employees, it would not accede to the pension 
provision in the Union’s proposed contract. There- 
after, Kroger consistently voiced its opposition to any 
pension plan and, when the other employers indi- 
cated a willingness to compromise on pensions, Kro- 
ger stated categorically that its position was un- 
changed, that no one had any authority to bind it to 
a contract containing a pension provision, and that 
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it would either sign the jointly negotiated contract 
with the exclusion of the pension provision or would 
agree to meet with the Union for further bargain- 
ing. Contrary ‘o petitioners’ contention (pet. br. p. 
40), Kroger made its position regarding pensions 
clear from the outset of negotiations. Accordingly, 
in the circumstances of this case, its exercise of the 
prerogative to insist upon limited individual negotia- 
tions was proper. 


ARGUMENT 


The Board Properly Concluded That Kroger Did Not 
Violate Section 8(a)(5) and (1) of the Act By Insisting 
Upon Individual, Rather Than Joint, Bargaining With 
Respect To Pension Benefits and By Refusing To Ac- 
cede To a Pension Plan Agreed To By the Other 
Employers 


A. Introduction 


As set forth in the Counterstatement, Kroger, to- 
gether with a number of other retail food stores, had 
bargained jointly with the Union for some 17 years. 
The record shows that these joint negotiations had, in 
the past, culminated in the execution by each em- 
ployer of separate, but substantially similar, con- 
tracts with the local unions representing each em- 
ployer’s employees. It is petitioners’ contention that 
this history of bargaining on a joint basis established 
the appropriateness of a multi-employer bargaining 
unit and that Kroger, by refusing in 1962 to execute 
a contract containing a pension provision—a contract 
agreed to by the other employers in the group fol- 
lowing negotiations during 1961-1962—violated Sec- 
tion 8(a) (5) and (1) of the Act. As we show be- 
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low, the facts of this case warranted the Board’s dis- 
missal of the complaint. 

At the outset, petitioners urge that the Board erred 
in not finding that Kroger was a member of a multi- 
employer bargaining unit. It is true that the deter- 
mination of what unit is appropriate for bargaining 
is a necessary predicate to a finding of a Section 
8(a)(5) violation. But in view of its disposition 
of the case, the Board deemed it unnessary to make 
such a unit determination (J.A. 394-395, n. 4). In- 
stead, the Board assumed for the purposes of its 
decision herein that the multiemployer unit alleged 
as appropriate in the complaint (pet. br. p. 45, par. 
VI) was appropriate for the purposes of collective 
bargaining, and rested its dismissal of the complaint 
on other grounds.’ Far from deciding a “hypotheti- 
cal case” (pet. br. p. 18), the Board has viewed the 
case in the light most favorable to petitioners and has 
found against petitioners on the merits. We turn 
now to the issues thus raised and show that, in the 
light of past practices, there existed a prerogative to 
engage in individual negotiations regarding certain 
topics, that Kroger exercised this prerogative in a 
proper manner, and that by doing so, and by refusing 


° Indeed, if the multiemployer unit were inappropriate, no 
violation of the Act could be established, for it is clear that 
Kroger, whose good faith in maintaining its position with 
respect to pensions is not disputed, never reached agreement 
with the Union on the terms of a new contract. Cf. N.L.R.B. 
v. American National Ins. Co., 343 U.S. 395, 401-402. The 
unit question is being presented to the Board in a pending 
representation proceeding (Case No. 13-RD-494). 
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to sign a contract containing a pension provision, it 
did not unlawfully refuse to bargain with the Union. 


B. Substantial evidence supports the Board’s finding 
that the history of group bargaining disclosed a 
practice of individual negotiations 

As noted above, the gravamen of petitioners’ argu- 
ment is that Kroger, having bargained with the Un- 
ion on a group basis for a number of years, was 
bound to execute the contract agreed upon by the 
Union and the employer group at the conclusion of 
the 1961-1962 negotiations. It is true that where 
a company engages in bargaining on a multiemploy- 
er basis, it is generally bound by the contract reached 
in group bargaining, and its refusal to execute a con- 
tract agreed upon in this manner would be violative 
of Section 8(a)(5) and (1) of the Act. See, eg., 
Anderson Lithographic Company, 124 NLRB 920, 
929, enforced sub nom. N.L.R.B. v. Jeffries Banknote 
Co., 281 F. 2d 898, 896 (C.A. 9); Cosmopolitan 
Studios, Inc., 127 NLRB 788, 789, enforced, 291 F. 
2d 110 (C.A. 2); Kasco Trucking Corp., 133 NLRB 
627, 635; Town & Country Dairy, 136 NLRB 517, 
522-523. But the rule thus described is not so in- 
flexible that it must automatically be applied in all 
situations without regard to the circumstances of the 
particular case. To the contrary, the decisional law 
demonstrates situations where, despite a history of 
multiemployer bargaining, employers were found 
not to have violated the Act where they refused to 
execute the contract reached by their bargaining 
agent with the union pending separate negotiations 
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on certain matters. J & H Food Inc., 189 NLRB No. 
125; Indiana Limestone Company, Inc., 186 NLRB 
697, 700. 

In J & H Food, relied upon by the Board in its 
decision herein (J.A. 394), there had been an exten- 
sive history of both multiemployer bargaining culmi- 
nating in the execution of separte but substantially 
similar contracts, and some separate negotiations 
between the union and individual employer-members 
of the group. At the conclusion of the 1961-1962 ne- 
gotiations, one employer refused to execute the con- 
tract agreed to by all the other employer-members 
unless the union provided it with written assurance 
that a prior practice would continue; this would have 
served to modify one of the terms of the contract. 
The Board, in agreement with the trial examiner, 
found that although a multiemployer bargaining unit 
existed, the history of “variation and of separate ne- 
gotiation with particular employers oceurring after 
joint bargaining” justified the employer’s insistence 
upon limited separate negotiations with the union as 
a condition precedent to its execution of the contract 
(189 NLRB No. 125 at p. 9). In the Board’s words, 
the bargaining history demonstrated that “such sepa- 
rate negotiations were not outside the contemplation 
of the employers participating in the bargaining” 
(139 NLRB No. 125 at p. 10). Similarly, in Indiana 


1° Copies of the Board’s opinion in the J & H Food case, 
which has not yet been reported in the bound volumes of 
Board decisions, have been lodged with the Court and have 
been served upon counsel for the petitioners and the inter- 
venor. 


17 
Limestone, an employer-member of a multiemployer 
bargaining unit (“the committee”) refused to exe- 
cute a contract, to which the other members of the 
unit had agreed following group negotiations, because 
of the inclusion in the contract of two clauses with 
which it did not agree. In finding that the em- 
ployer had not violated Section 8(a) (5) and (1) of 
the Act, the Board relied upon both the limited au- 
thority of the committee to bind its members to a 
contract without their specific approval of its terms 
and the history of bargaining which demonstrated 
a practice of individual negotiations between the un- 
ion and the employer-members of the committee (136 
NLRB at 698-699). These circumstances convinced 
the Board “that the parties had negotiated with the 
understanding that each company and union had re- 
tained the right * * to approve or reject any agree- 
ment reached [in the course of multiemployer bar- 
gaining]. The {employer’s] exercise of this right in 
accord with such mutual understanding cannot be 
held to be inconsistent with its duty to bargain in 
good faith.” (136 NLRB at 700). And see Rice 
Lake Creamery Company,” where the Board con- 
cluded that the company’s “limited participation in 
the joint negotiations * “, with open reservation of 
certain subjects for individual bargaining, and its 
open grant of only limited negotiation authority to 
the [multiemployer association] representatives, did 


21131 NLRB 1270, enforced sub nom. General Drivers and 
Helpers Union, Local 662 V. N.L.R.B., 112 U.S. App. D.C. 
323, 302 F. 2d 908, cert. denied, 371 U.S. 827. 
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not constitute a refusal to bargain in good faith.” 
131 NLRB 1270, 1290. 

Here, too, as in the cases described above, the 
Board was amply warranted in concluding that the 
bargaining history did not preclude individual nego- 
tiations but instead demonstrated that “the parties 
mutually understood that individual variances in the 
agreement could be negotiated by the individual 
parties” (J.A. 394). Thus, as detailed supra, pp.¥-4, 
the record shows a number of adjustments between 
the Union and individual employer-members of the 
group, both after agreement had been reached in 
group negotiations but before the individual con- 
tracts had been signed, as well as after the execu- 
tion of the contracts themselves. Petitioners attack 
the Board’s reliance on these incidents, characteriz- 
ing them as “inconsequential differences in contract 
language; interpretation of existing contract clauses; 
minor adjustments of local problems * *; and the 
deletion of obsolete and unecessary clauses * *” (Pet. 
br. p. 35). We submit that petitioners not only un- 
derestimate the substantiality of certain of these ad- 
justments but also misconceive the nature of the 
Board’s consideration of them. First, while it can- 
not be doubted that certain of these contractual dif- 
ferences are of less importance than others, some— 
such as, for example, the institution of checkoff, the 
extension of a union-security clause in order to “beat” 
the effective date of a right-to-work law, or a local’s 
request to vary the wage terms of the existing con- 
tract to provide for time-and-a-half for overtime 
work—cannot be dismissed as “inconsequential” or 


19 


“minor”. But more importantly, the Board’s con- 
sideration of these items rests not alone on their 
substantiality but on the very fact of their existence. 
That is to say, it is the fact that such individual 
modifications occurred despite the group negotiations, 
rather than just the inherent importance of each 
modification, that supports the Board’s conclusion 
with respect to the bargaining history and the under- 
standing of the parties that individual negotiations 
could occur. The bargaining history here, asin J & 
H Food Inc., 189 NLRB No. 125, discloses “that 
such separate negotiations were not outside the con- 
templation” of the parties to the group negotiations. 
139 NLRB No. 125, p. 10. Indeed, on at least one 
occasion, the Union did not consider itself bound by 
the results of group bargaining. Thus, in 1953, after 
an agreement had been reached with the employers, 
the membership of Local 1550 refused to ratify the 
contract, which refusal necessitated further bargain- 
ing in order to satisfy that local (J.A. 133). In 
short, the record supports the Board’s finding of the 
existence of such a prerogative to request individual 
negotiations on a single mandatory subject of col- 
lective bargaining,” particularly where, as here, the 
subject of pensions had never before been proposed 
or bargained about, and Kroger, whose good faith in 
seeking separate negotiations on this item is nowhere 


22 There is no dispute, of course, that pension plans are 
mandatory subjects for collective bargaining. Inland Steel 
Co. V. N.L.R.B., 170 F. 2d 247 (C.A. 7), cert. denied, 336 


U.S. 960. 
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questioned, had an existing nation-wide pension plan 
of its own. 

Petitioners urge, however, that the incidents relied 
upon by the Board all occurred as the result of the 
“mutual consent” of the parties, and are thus dis- 
tinguishable from the instant case where Kroger 
“unilaterally” requested separate negotiations (Pet. 
br. p. 35). It is true that the amendment of a con- 
tract, once reached, requires the mutual consent of 
the contracting parties. But it is significant that 
here, in the incidents described by the Board, the 
contracting party whose consent was necessary to 
effect the adjustment was not the multiemployer 
group but was, instead, the individual employer with 
whom the Union wished to deal. Thus, petitioner’s 
argument regarding mutual consent cuts the wrong 
way, and supports the Board’s conclusion that indi- 
vidual negotiations, far from being precluded by the 
conduct of the parties, were actually contemplated 
by them. 

Nor is there merit in petitioners’ further argument 
that the prerogative found by the Board, even if 
established by the evidence, cannot exist as a matter 
of law “without nullifying the objectives of multi- 
employer bargaining” (pet. br. pp. 36-37). The 
necessary implication of this contention is that all 
multiemployer bargaining units, without exception, 
must conform to the requirements of the most rigid 
such unit, and that no party may ever enter into such 
bargaining with any qualification but must neces- 
sarily agree, without reservation, to be bound by any 
agreement ultimately reached between the union and 
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the group. The cases will not support so broad and 
inflexible a principle. Multiemployer bargaining, un- 
like bargaining on a plant, eraft or departmental 
basis, is and has always been consensual in nature. 
Rayonier, Inc., 52 NLRB 1269, 1274-1275 (multi- 
employer unit found appropriate where bargaining 
history demonstrates employer's “desire to be bound 
by group rather than by individual action”); Rice 
Lake Creamery Company, 131 NLRB 1270, 1290, en- 
forced sub nom. General Drivers and Helpers Union, 
Local 662 v. N.L.R.B., 112 U.S. App. D.C. 323, 302 
F. 2d 908, cert. denied, 371 U.S. 827; N.L.R.B. v. 
Sklar, et al, 316 F.2d, 145, 150 (C.A. 6); Associated 
Shoe Industries, 81 NLRB 224, 229; Goldeen’s, Inc., 
134 NLRB 770, 775; J & H Food Inc., supra; 27 
NLRB Ann. Rep. 66 (1962); 14 NLRB Ann. Rep. 
32-33 (1949). Where, as here, the parties’ past bar- 
gaining practices establish that individual bargain- 
ing of a limited nature is within their contemplation, 
an employer’s insistence upon such limited individual 
bargaining falls outside the ambit of Section 8(a) (5) 
of the Act. J & H Food Inc., supra; Indiana Lime- 
stone Company, Inc., 136 NLRB 697, 700. 

This is not to say, of course, that an employer may 
reap all the benefits of multiemployer bargaining 
without assuming any of the concomitant obligations. 
Generally, for example, where an employer bargains 
on a multiemployer basis, it may not, once agree- 
ment is reached, refuse to execute the contract be- 
cause of dissatisfaction with one or more of its terms. 
This was the situation in the Jeffries Banknote 
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case, upon which petitioners rely. There, an em- 
ployer-member of a formal multiemployer bargain- 
ing association chose not to exercise its right to with- 
draw from association-wide bargaining; instead, it 
continued to bargain through the association, never 
informed the union of its disagreement with the 
other members of the association over the inclusion 
of a profit-sharing plan in the contract, and then de- 
clined to execute the contract concluded between the 
association and the union because it contained such a 
profit-sharing provision. The Board there found, 
and the Ninth Circuit agreed, that to permit the em- 
ployer, in these circumstances, to qualify or reject the 
association-wide contract would render the practice of 
multiemployer bargaining virtually valueless. 124 
NLRB at 920. 

The instant case is readily distinguishable from 
Jeffries Banknote. As we show infra, pp. 25-26, 
Kroger, at the outset of negotiations and immediately 
upon first learning of the union’s pension proposal, in- 
formed the Union both of its opposition to a pension 
plan and of its reasons for taking this position; there- 
after, it continued to manifest its opposition to this 
proposal; early on February 24, its representative, 
Van Ausdall, unequivocally announced that Kroger 
would not be bound by any agreement, negotiated by 
the group, which contained a pension plan; and later 
on February 24, when Van Ausdall was informed 
that the other employers had agreed to a contract 


13 Anderson Lithographic Company, 124 NLRB 920, en- 
forced sub nom. N.L.R.B. Vv. Jeffries Banknote Co., 281 F. 2d 
893 (C.A. 9). 
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containing a pension plan, he stated Kroger’s will- 
ingness to execute an identical contract save only 
with the exclusion of the pension provisions or, alter- 
natively, to meet individually with the Union to try 
to reach a complete agreement.* Cf. Detroit Window 
Cleaners Union, 126 NLRB 63, where an employer, 
without notice to the union, resigned from the multi- 
employer bargaining association, stood by while nego- 
tiations continued and kept informed of their prog- 
ress, and never gave the union “the slightest reason 
to believe that the Association was no longer bar- 
gaining in its behalf.” When negotiations were con- 
cluded and an agreement reached, the employer for 
the first time notified the union of its resignation 
from the association and refused to execute the con- 
tract. The Board held that, in these circumstances, 
the employer “was estopped from requiring the [un- 
ion] to bargain with it on an individual basis con- 
cerning the terms of a new contract.” 126 NLRB at 
64-65. Accord, Cosmopolitan Studios, Inc., 127 
NLRB 788, 789, enforced, 291 F. 2d 110 (C.A. 2); 
Walker Electric Co., 142 NLRB No. 134 (p. 6), 53 
LRRM 1233, 1234, 47 LC § 12,398. 

Similarly without merit is petitioners’ reliance on 
Pacific Coast Association of Pulp and Paper Manu- 
facturers, 1838 NLRB 690, enforced, 304 F. 2d 760 


In Indiana Limestone Company, 186 NLRB 697, 700, the 
Board distinguished Jeffries Banknote as follows: “[T]here 
the company’s withdrawal was equivocal, it continued as part 
of the multiemployer group thereafter, and its attempt to 
reserve the right of individual approval or rejection of any 
agreement reached was unilateral and was not in accord with 
the past practice or the understanding of all parties to the 
negotiations.” 
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(C.A. 9). In that case, the member-employers had 
delegated to their association full authority to negoti- 
ate with the union regarding wages, hours, and terms 
and conditions of employment, with the single express 
reservation that pensions were to be bargained for 
on an individual employer basis. After many years 
of bargaining in this manner, the union, in 1959, 
insisted upon bargaining for pensions with the associ- 
ation rather than with each individual employer. The 
association’s refusal to bargain about pensions was 
held violative of Section 8(a) (5) of the Act. In re- 
jecting the association’s asserted defense that it lacked 
authority to negotiate concerning pensions in view of 
the express reservation in the authorizations given it 
by its members, the Board noted: “An attempted 
limitation by the members of a multiemployer unit 
upon the authority of their agent to bargain on a man- 
datory subject, to which limitation the bargaining rep- 
resentative of the employees has not agreed, is basic- 
ally inconsistent with the concept of multiemployer 
bargaining.” 133 NLRB at 691, n. 2. Here, however, 
the Board found that, as a result of the past history 
of separate negotiations, the parties had acquiesced in 
a bargaining procedure which sanctioned individual 
negotiations. Accordingly, the Board concluded that 
Kroger’s request to negotiate individually about pen- 
sions did not constitute a violation of its bargaining 
obligation but merely constituted its exercise of the 
same right to enter into separate negotiations to 
modify a jointly-negotiated contract as had been 
exercised in the past by the Union.” 


; _ Coast 
28 Moreover, in the instant case, unlike in Pacific Rljeood,- 
there was no similar refusal to bargain about pensions. The 
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C. Substantial evidence supports the Board’s finding 
that Kroger properly exercised its prerogative to 
insist upon individual negotiations with regard to 
pensions 

Petitioners also argue that, even assuming the ex- 
istence of a prerogative to insist upon individual nego- 
tiations with respect to pensions, Kroger did not prop- 
erly exercise this prerogative (pet. br. pp. 38-41). 
As petitioners’ view the record, “the first indication 
that Kroger would not agree to pensions irrespective 
of the course followed by the other employers oc- 
curred at the next to the last meeting” (pet. br. p. 
40) and not, as the Board found (J.A. 394), at the 
outset of negotiations. As we show, petitioners’ factu- 
al assertions are contrary to the record. 

At the first meeting, on October 26, 1961, the Un- 
ion presented its contract proposals, which included 
a pension plan, to the employer group. Marvin Saund- 
ers, Kroger’s representative, immediately informed 
the Union that, as both Kroger and A&P had pension 
plans of their own, these two companies would not be 
interested in any jointly administered plan. There- 
after,’ the employers’ counterproposals contained no 


employer group so bargained and, indeed, reached agreement 
on this matter. Nor did Kroger refuse to bargain on this 
subject; its consistent position was only that it wished to 
negotiate separately about pensions because of certain prob- 
lems peculiar to it in this regard. It is of no moment that 
Kroger and the Union might not have been able, in individual 
negotiations, to reach agreement on the pension issue. 
N.L.R.B. v. American National Ins. Co., 343 U.S. 395, 401- 
402. 


2%¢ Following the first meeting, Quirk, National Tea’s rep- 
resentative, replaced Saunders as spokesman for the em- 
ployer group. (J.A. 117) 
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pension provisions; the Union continued to insist upon 
pensions. At the eighth meeting, on February 7, 1962, 
when one of the Union negotiators stressed the impor- 
tance to the Union of the pension issue, Kroger repre- 
sentative Van Ausdall reiterated that Kroger’s posi- 
tion with respect to pensions had not changed since 
the first meeting (J.A. 123, 142-143). Finally, at the 
twelfth session on February 22, Quirk told the Union 
that some of the employers were unwilling to agree 
to pensions; the Union’s response was that all the 
employers were bound by what the group agreed to; 
and Quirk suggested that the Union so inform Kroger, 
whose representative was not then present, of its 
views. At the next meeting, on February 24, Van 
Ausdall announced categorically that neither Quirk 
nor any other employer representative had any au- 
thority to bind Kroger to a contract which contained 
a pension plan; later that day, when agreement was 
reached between the Union and the group, Van Aus- 
dall expressed Kroger’s willingness either to sign the 
same contract with the pension provision removed or 
to meet and bargain individually with the Union. 
Subsequent negotiations between Kroger and the Un- 
ion produced no agreement, and the Union struck 
Kroger on April 19. 

Petitioners assert that Saunders’ announcement at 
the first meeting with respect to Kroger’s (and 
A&P’s) position on pensions was ineffective to make 
clear Kroger’s opposition to pensions “from the out- 
set”, on the ground that when Saunders made this 
announcement he was doing so not as a representa- 
tive of Kroger but only in his capacity as spokesman 


for the employer group (pet. br. p. 39). It is clear, 
however, that regardless of Saunders’ status as 
spokesman for the group, it would be idle for the Un- 
ion to contend that it was not put on notice, at the 
outset of negotiations, both of Kroger’s opposition to 
the inclusion of a pension plan and of its reason 
therefor. 

Nor is the fact that Kroger participated in at least 
the first two employer counterproposals to the Union 
inconsistent with its subsequent demand for separate 
negotiations regarding pensions. The group counter- 
proposals in which Kroger joined contained no pension 
provisions and were thus contracts similar in nature 
and content to those previously negotiated and con- 
cluded by the parties. It was only when the other em- 
ployers in the group indicated their willingness to ac- 
cede to the Union’s pension demands that Kroger 
found it necessary to make its specific demand for in- 
dividual negotiations.” What petitioners’ argument 
boils down to is that, although Kroger stated at the 
inception of negotiations that it would not agree to 
any multiemployer contract which contained a pension 
provision, adhered to this position throughout negoti- 
ations, and later offered to bargain individually on 
this subject, Kroger’s failure to withdraw completely 
at the outset from group bargaining estopped it from 
seeking separate negotiations when the other em- 


17 Ag noted above, at the eighth meeting, prior to Quirk’s 
announcement that “some employers” were unwilling to agree 
to pensions, Van Ausdall specifically informed the Union of 
Kroger’s continued adherence to its earlier-stated position 
regarding the inclusion of a pension provision in the contract. 
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ployers reached agreement with the Union. We sub- 
mit that neither law nor logic imposes such a require- 
ment where, as here, the bargaining history estab- 
lishes that individual variances in jointiy negotiated 
contracts are within the contemplation of the parties. 
Indeed, in J & H Foods Inc., 189 NLRB No. 125, the 
Board found that an employer was privileged, at the 
conclusion of joint bargaining, to refuse to execute the 
contract unless the union provided it with written 
assurance of the continuation of a prior practice, the 
effect of which would serve to modify the terms of 
the jointly negotiated contract, 

This is not a case where a union has been misled 
by an employer’s action or inaction during the course 
of bargaining; nor is it a case where an employer 
takes unfair advantage of a union by participating 
fully in negotiations while harboring reservations un- 
known to the union concerning certain bargaining sub- 
jects and then, when agreement is reached, seeks to 
bargain individually about some or ali of the terms of 
the contract. Cf. Jeffries Banknote, supra; Walker 
Electric Co., 142 NLRB No. 134, 53 LRRM 12338, 
47 LC § 12,398. To the contrary, Kroger’s good 
faith in seeking individual negotiations on pen- 
sions is not now open to doubt, and the record pro- 
vides ample support for the Board’s finding that the 
Union was put on notice of Kroger’s position on this 
matter at the outset of negotiations and not, as peti- 
tioners would have it, only when “the other employers 
indicated a willingness to accept pensions.” (pet. br. 
p. 41). 
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CONCLUSION 


Accordingly, we submit that the petition to review 
and set aside the Board’s order dismissing the com- 
plaint should be denied. 
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multiemployer bargaining, as Kroger did here, the em- 
ployer is generally bound by the jointly negotiated agree- 
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ties may establish whatever rules they choose to govern 
their bargaining relationship. Parties in multiemployer 
bargaining may, it is further contended, establish a prerog- 
ative permitting any participant in the group bargaining 
to insist upon separate negotiations of any mandatory sub- 
ject while simultaneously engaging in joint bargaining with 
respect to other subjects. To this petitioners reply that if 
indeed the parties did operate under such a rule they would 
not be engaged in multiemployer bargaining at least so far 
as that concept is presently known to labor law. 


Counsel for the Board cites three cases in support of his 
contention that such a right may obtain in a multiemployer 
unit. These are: Indiana Limestone Co., 1386 NLRB 697; 
Rice Lake Creamery, 131 NLRB 1270 and J & H Food, 139 
NLRB No. 125. The cases are inapposite. Neither Indiana 
Limestone nor Rice Lake Creamery involved the alleged 
creation of a prerogative to unilaterally demand individual 
negotiations of a mandatory subject. Rice Lake Creamery 
concerned withdrawal from group bargaining in a situation 
where the employer expressed its position before the com- 
mencement of negotiations and during the course of nego- 
tiations did, in fact, withdraw with the union’s acquiescence. 
In Indiana Limestone the Board found from the history of 
bargaining that the parties had ‘‘retained the right to with- 
draw from group bargaining at any time. ..’’ There is 
a serious question as to whether Indiana Limestone even 
involves a multiemployer unit. 


J & H Food, relied upon extensively by counsel for the 
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Board, is readily distinguishable on the facts. The case 
involves the employer’s insistence upon the continuation 
of a prior contract practice. In preceding contracts the 
union had agreed with the employer’s practice concerning 
Sunday hours. The issue of Sunday hours was not a subject 
of controversy in the current group negotiations. The Trial 
Examiner, whose decision was adopted by the Board, con- 
cluded therefrom that the employer had a right to insist 
upon separate negotiation of the very same practice which 
the union agreed to in the past. Even here, however, the 
Trial Examiner noted that the employer’s right to a con- 
tinuation of past contract practices was not absolute but 
could be extinguished at the commencement of a given set 
of negotiations. The principle expressed in J & H Food 
may not be equated to an employer’s insistence upon the 
right to withdraw any issue from group bargaining pred- 
icated upon a prior, unrelated ‘‘modifications.’’ In terms 
of the instant case, J & H Food does not stand for the 
proposition that A & P could insist upon negotiation of 2 
separate wage structure because in the past the union had 
agreed to delete from the A & P contract the classification 
of bakery head. All the case means is that A & P could 
insist upon the continuation of this deletion, absent a timely 
statement from the union at the outset of negotiations that 
it opposed continuation of this ‘‘modification."* 


In this case it was incumbent upon counsel for the Board 
to establish that the thirteen’ ‘‘individual modifications”’ 
relied upon by the Board sustain the Board’s conclusion that 
by their past practices the parties had created a prerogative 
to demand individual negotiations of any issue. This 
he has failed to do. He fails to show the relationship of 


1 Contrary to the Board’s brief, the Board’s decision lists just 
thirteen ‘‘ modifications. ’’ 
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any of these ‘‘modifications’’ to a prerogative to insist upon 
individua! negotiation of a mandatory subject. He fails to 
show, for example, how the deletion of the Bakery Head 
classification from the A & P contract when A & P did not 
employ bakery heads, gives rise to a prerogative to insist 
upon individual negotiations of the issue of pensions. 


Unable to defend the thirteen points on their merits, 
counsel for the Board argues that it is not the ‘‘substan- 
tiality alone’’ of these items but the mere fact that they 
exist which is critical (Bd. Br. pp. 18, 19). We show below 
that this argument has no merit. 


The objective of multiemployer bargaining is, so far 
as the employers are concerned, the elimination of the com- 
petitive disadvantages of non-uniform contractual terms 
(Truck Drivers Local 449 v. NLRB (Buffalo Linen) ), 353 
U.S. 87, 96), and for the union, the establishment of uni- 
form terms and conditions of employment for employee: 
in the same industry performing the same kind of work 
(Associated Shoe Industries, 81 NLRB 224). It is inevi- 
table, however, that in order to make multiemployer bar- 
gaining workable certain adjustments in the uniform agree- 
ments will be necessary. So long as these adjustments in 
the uniform agreements do not disturb competitive equality 
among the employers nor destroy standardization of sub- 
stantive terms and conditions of employment for the em- 
ployees there is nothing inconsistent with the effectuation 
of such adjustments and the objectives of multiemployer 
bargaining. c.f. Furniture Employers Council, 96 NLRB 
1002; Hazel-Atlas Glass Co., 59 NLRB 706; Cohn-Gold- 
water Mfg. Co., 55 NLRB 1164. For example, the deletion 
of the bakery head classification from the A & P contract 
when A & P did not employ bakery heads, cannot possibly 
have any effect upon the competitive position of A & P 
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vis a vis the other employers in the unit nor does it have 
any effect upon the uniformity of terms and conditions of 
employment for the employees in the unit. 


If counsel for the Board were correct that the mere fact 
the parties deleted the bakery head classification from the 
A & P contract was in itself sufficient to give rise to a 
prerogative to insist upon varying the substantive terms 
and conditions of employment, this would have the effect 
of destroying multiemployer bargaining. For it would mean 
that no union and no employer would dare risk the slightest 
variation from the uniform agreement irrespective of the 
fact that the variation was not inconsistent with the ob- 
jectives of multiemployer bargaining. Counsel for the 
Board’s argument raises an impossible dilemma for parties 
who participate in multiemployer bargaining. It deprives 
them of flexibility on nonsubstantive matters necessary to 


make multiemployer bargaining work, or deprives them 
of the binding effect of joint bargaining and the substan- 
tive uniformity resulting therefrom which is the very basis 
for their election to bargain in this manner. Thus, it is 
counsel for the Board and not petitioners who has a rigid 
view of multiemployer bargaining. 


Counsel for the Board attempts to rationalize the Board’s 
conclusion witk the argument that multiemployer bargain- 
ing is ‘consensual in nature’’ and, presumably, therefore, 
that parties engaged in multiemployer bargaining may con- 
sent to any rules for the government of their relationship 
no matter how contradictory or self-defeating these rules 
may be. Since, this argument rests on the ‘‘consensual 
nature’? of multiemployer bargaining it is worthwhile to 
examine briefly just what is meant by that term. 


It is quite correct that the establishment of the multi- 
employer unit arises out of the consent of the parties. 
Associated Shoe Industries, 81 NLRB 224; Town & Coun- 
try Dairy, 136 NLRB 1289. The consensual act is the act 
of joining the unit. Thereafter, the employer’s consent to 
be bound flows from his having joined. Once an employer 
becomes a member of a multiemployer bargaining unit, his 
consent to be bound by the joint agreement will be assumed 
as a matter of law unless he makes a timely effective with- 
drawal from joint bargaining. Anderson Lithograph, infra; 
Retail Associates, 120 NLRB 388; Walker Electric Co., 142 
NLRB 134 ¢.f. Michigan Advertising Distributing Co., 134 
NLRB 1289, enforcement denied on other grounds 316 F. 
2d (C.A. 6). Similarly, when an employer participates in 
multiemployer bargaining he is obligated to bargain with 
respect to all mandatory subjects on the multiemployer 
level. Anderson Lithograph Co., 124 NLRB 920, enforced 
sub nom; NLRB v. Jeffries Banknote, 281 F. 2d 893 (C.A. 
9); Town & Country Dairy, 136 NLRB 517; Kasco Truck- 
ing; 133 NLRB 627. 


In any event, the question here is not whether parties 
may consent to exclude a mandatory subject, but whether 
a history of past ‘‘individual modifications’’ created a 
prerogative in this case permitting a participant to uni- 
laterally insist upon separate negotiation of a mandatory 
subject. We have already demonstrated that the thirteen 
individual modifications did not create any such consensual 
arrangement with respect to the issue of pensions. More- 
over, it is clear that a history of past individual negotia- 
tions does not give rise to a prerogative to insist upon sep- 
arate negotiations of a mandatory subject. This very issue 
was decided in Pacific Coast Association, 133 NLRB 690, 
enforced 304 F. 2d 760. In that case an association bar- 
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gained with a union on a multiemployer basis for many 
years. By explicit agreement, the parties had for the last 
fifteen years negotiated with respect to pensions on an 
individual employer basis. During the most recent nego- 


tiations the union insisted, contrary to the past practice,; 


that the employers negotiate with respect to pensions on 
the multiemployer level. The employers refused. Before 
the Board and the Court of Appeals, the employers con- 
tended, inter alia, that because of the previous agreement 
to deal with the subject of pensions on an individual basis, 
the employers were entitled to insist that the union con- 
tinue to negotiate with respect to this subject with each 
individual employer. 


The Board and the Court flatly rejected this contention. 
The Board stated that in a multiemployer bargaining unit 
‘‘a mandatory subject of bargaining may, by agreement of 
the parties, be negotiated on an individual employer basis 
...? 133 NLRB at 691. But, the Board continued, an 
agreement to discuss a mandatory subject on an individual 
employer basis is ‘‘the equivalent of a waiver during ne- 
gotiations and is effective for the duration of the contract 
which is concluded as a result of the bargaining’’ (ibid.). 
Thus, in the face of the clearest evidence of a past practice 
which might give rise to an inference that the parties had 
consented to separate negotiations of a single specific sub- 
ject, the Board unequivocally reject the contention that 
right to unilaterally demand separate negotiations had 
thereby arisen. The Board explained that such a right may 
not arise because any attempt to limit the authority of the 
group to bargain with respect to all matters to which the 
parties had not explicitly consented is basically ‘‘incon- 
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sistent with the concept of multiemployer bargaining.* 


Based on the facts set forth in Pacific Coast Association, 
petitioners submit that nothing less than an explicit current 
agreement between the union and the employer may serve 
as the basis for a demand for individual negotiations. 


Finally, as petitioners demonstrated in their opening 
brief, assuming that a prerogative to insist upon individual 
negotiations of a mandatory subject can arise, and that the 
Board could support a finding that such a prerogative arose 
in this case, Kroger nonetheless failed to make a timely 
exercise of the prerogative. This prerogative must be ex- 
ercised prior to embarking on joint negotiations. Petition- 
ers showed that Kroger fully participated in the joint nego- 
tiations, including negotiations on the issue of pensions 
until the last meetings of the parties, and only then did 
Kroger attempt to withdraw pensions from joint bargain- 
ing. Since Kroger’s participation in the joint bargaining 
with respect to all subjects, including pensions, was clearly 
inconsistent with its later attempt to withdraw from group 
bargaining( ef. Anderson Lithograph, supra , to permit 
Kroger to withdraw pensions at that late point in the nego- 
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2 The General Counsel in his brief attempts to distinguish Pacific 
Coast Association from the instant case on the ground that that case 
involved a unilateral attempt to limit the bargaining authority of 
the group whereas this case involves a question of whether the 
parties by their past practices had consented to individual negotia- 
tions. This distinction is utterly specious since in Pacific Coast 
Association, as in this instant case, the basis upon which the demand 
for individual negotiations rested was on the alleged past practice 
of separate bargaining. If anything, Pacific Coast Association is a 
far more difficult case than the instant case since it involved a 
specific agreement dealing with but a single subject which had been 
in effect for more than fifteen years. Here, all that the Board relies 
upon is a potpourri of individual ‘modifications’? which the Gen- 
eral Counsel admits are of little ‘‘substantiality.”’ 
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tiations was to give it the right to gain the benefits of 
group bargaining without assuming the concomitant obli- 
gations. 


Counsel fer the Board agrees that ‘‘an employer may 
[not] reap all of the benefits of multiemployer bargaining 
without assuming any of the concomitant obligations’’ (Bd. 
Br. p. 21). But it is not denied that Kroger did participate 
in the joint bargaining concerning pensions as well as all 
other matters, and it was not until ‘‘the other employers 
in the group indicated their willingness to accede to the 
Union’s demands that Kroger found it necessary to make 
its specific demand for individual negotiations’’ (Bd. Br. 
p. 27). The date wh&h this ‘demand’? was February 24, 
the ninth and next to the last meeting of the parties prior 
to the reaching of agreement. 


Prior to that time Kroger had bargained with respect to 


pensions with the whole group and made no effort to bar- 
gain individually as to pensions or anything else. Kroger’s 
own representative served as chairman of the employer 
group and in that capacity took a position against pensions 
(J.A. 390; 46-47). Kroger joined in the earlier industry 
proposals rejecting pensions (J.A. 212-230, 402; 74-76). As 
late as February a Kroger representative participated in a 
committee meeting where pensions were proposed and re- 
jected by the employer’s representatives (J.A. 74-76, 141, 
227-230). 


Counsel! for the Board denies none of this but tries to 
avoid the obvious consequences of Kroger’s conduct with 
the statement that the unions were ‘‘put on notice, at the 
outset of negotiations’? of Kroger’s ‘‘opposition to the 
inclusion of the pension plan.’’ (Bd. Br. p. 27). Opposition 
is not withdrawal. A & P was also opposed to pensions. 
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Until late in the negotiations opposition to pensions was 
the official bargaining position of all of the employers. 


The plain fact is that here Kroger was trying to do pre- 
cisely what counsel for the Board admits it may not do, ie. 
obtain the benefits of multiemployer bargaining without 
accepting the concomitant responsibilities. Kroger here 
used the strength it derived from bargaining in a group to 
oppose pensions. It is clear that Kroger made every effort 
to get the other employers to reject pensions (J.A. 79-80). 
“It was only when the other employers in the group indi- 
cated their willingness to accede to the Union’s pension 
demands that Kroger found it necessary to make its specific 
demand for individual negotiations’’ (Bd. Br. p. 27). This 
is a clear admission that this case involves nothing more 
than an employer’s attempt to reap the benefits of multi- 
employer bargaining without accepting the responsibilities. 


Intervenor’s brief makes three arguments. The first is 
that Kroger was not bound to execute the jointly negotiated 
agreement since the parties were not bargaining as a multi- 
employer bargaining unit. The second argument is that 
the group did not have ‘“‘authority’’ of ‘‘agency’’ to bind 
Kroger absent its explicit approval of the agreement. This 
is fundamentally a repeat of the argument that no multi- 
employer bargaining exists herein. The third argument is 
that even if there were a multiemployer bargaining unit 
and the group had the authority to bargain on Kroger’s 
behalf, Kroger withdrew the authority of the group to bind 
it prior to the consummation of agreement, and, therefore, 
Kroger did not violate the Act by refusing to sign the 
jointly negotiated contract. 


In our opening brief we have demonstrated that none of 
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these arguments have any merit (Pet. Br. pp. 15-20, 38-41). 
Moreover, since the Board did not rely upon any of Kroger’s 
arguments to support its decision herein, it is clear that 
the court may not rely upon intervenor’s arguments as a 
basis for approving the Board’s order. S.E.C. v. Chenery 
Corp., 332 U.S. 194, 196-197. 


CONCLUSION 


As petitioners have demonstrated in their opening brief, 
on the basis of the record and in light of applicable prin- 
ciples of law, the Board’s order in this case may not stand. 
As we have demonstrated herein counsel for the Board has 
failed to successfully rebut any of the arguments set forth 
in petitioners opening brief. Petitioners respectfully sub- 
mit that the record and applicable precedent requires 

3oard’s decision and order be set aside and the case re- 
manded to the Board with instructions to enter an appro- 
priate remedial order. 
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STATEMENT OF QUESTIONS PRESENTED 


I. Whether The Kroger Co., Intervenor (hereinafter 
referred to as “Kroger”), ever authorized the joint em- 
ployer bargaining committee to bind Kroger to a collective 
bargaining agreement without subsequent ratification or 
approval by Kroger. 


Il. Whether, in insisting upon separate negotiation of 
the pension plan issue, Kroger exercised a prerogative 
established by past practice and did not thereby refuse to 
bargain in violation of sections 8(a) (5) and (1) of the 
act. 


III. Whether Kroger had a right to terminate agency 
and withdraw from group collective bargaining negotia- 
tions on February 25, 1962 before agreement was reached 
on a new collective bargaining contract. 


IV. Whether Kroger bargained collectively in good faith 
with the representatives of its employees in the 1961-62 
negotiations in Chicago. 


INDEX 
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Statutes Involved 


I. The Joint Bargaining Committees Were Not Au- 
thorized to Enter into Agreements Binding on 
Their Principals Without Subsequent Individual 
Ratification and Approval by Each Principal .. 


. In Insisting Upon Separate Negotiations of the 
Pension Plan Issue, Kroger Merely Exercised a 
Prerogative Established by Past Practice and 
Did Not Thereby Refuse to Bargain in Violation 
of Sections 8(a) (5) and (1) of the Act 


. If the Joint Bargaining Committee Was Author- 
ized to Bind Kroger, Kroger Effectively Termi- 
nated Such Agency Before Agreement Binding 
Kroger Was Completed 


A. Kroger Withdrew from Joint Negotiations on 
February 25, 1962, and Thereby Terminated 
Any Authority Which the Joint Committee 
Might Previously Have Had to Represent and 
Bind Kroger 


B. All Parties Knew of Kroger’s Withdrawal 
Before Contracts Were Concluded 
. Arguments Advanced by the Petitioners in Their 
Brief Are Erroneous 
A. It Was Unnecessary for the Board to Decide 


the Unit Question in Order to Dispose of the 
C: 45 
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COUNTER STATEMENT OF THE CASE 


The “Statement of the Case” appearing on pages 2-10 
of the Petitioners’ brief contains inaccuracies and omis- 
sions. The significant facts, as found by the Trial Exam- 
iner and the Board, will be summarized briefly and accur- 
ately as follows: The Charging Locals have been repre- 
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senting employees of various grocery stores in the Chicago 
area, including approximately 1200 employees of Kroger 
stores, for many years. Since 1945, Kroger, together with 
other retail grocery store operators in the Metropolitan 
Chicago area, have bargained collectively with the Charg- 
ing Locals on 4 “group basis.” Although these employers 
have met and bargained with the Unions concurrently on 
a group basis, there has been no formal association—no 
constitution—no binding rules of procedure (Ja 389). 

Following the joint negotiations, it has been customary 
for the various employers participating therein to sign 
“separate but substantially similar collective-bargaining 
contracts” with the Unions (Ja 389). However, in jointly 
negotiating for a collective bargaining agreement “the 
parties mutually understood that individual variances in 
the agreement could be negotiated by the individual par- 
ties” (Ja 394). Accordingly, there was “a history of 
individual adjustments between separate employers and 
separate unions which varied the jointly negotiated terms 
and conditions of employment” (Ja 390). Fourteen in- 
stances of these variations were described by the Board 
in its opinion (Ja 391-393). 

Throughout the history of group employer negotiations 
with the Unions, no employer, until Kroger did so in 1962, 
actually withdrew from such negotiations or refused to 
sign the same or similar contract agreed to by the em- 
ployers in the same group (Ja 401). 

In the fall of 1961, the Unions served notice of contract 
reopening and at the first bargaining meeting proposed, 
inter alia, a pension plan. The spokesman for the employer 
group promptly advised the Unions that Kroger and A & P 
had their own pension plans and were not interested in 
one which was jointly administered (Ja 390). Through- 
out the ensuing negotiations, the Unions’ representatives 
were advised from time to time that certain employers, 
including Kroger, were unwilling to agree to a pension 
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plan (Ja 390). Kroger refused to agree to a uniform pen- 
sion plan because it had its own Profit Sharing and Retire- 
ment Income Program, set up many years earlier (Ja 
402). 

At the February 24-25, 1962 bargaining meeting, before 
any final agreement with the Unions was reached by the 
employer representatives participating therein, Kroger’s 
representative advised the Unions that the employers’ 
spokesman was not authorized to enter into an agreement 
on behalf of Kroger which included the subject of pensions, 
and that Kroger would be bound only by a settlement that 
it “specifically agreed to” (Ja 390, 403). The representa- 
tives of the other employers also expressly disclaimed any 
authority to bind Kroger. (Ja 394) The Kroger repre- 
sentative then left the joint negotiations, and Kroger has 
never returned (Ja 403-404). Thereafter, Kroger and 
Union representatives met from time to time in “two 
party negotiations,” with no other employers participating, 
in an effort to reach final agreement. Agreement was not 
reached (Ja 390, 404). 

Although A & P withdrew its opposition to the Unions’ 
pension plan, and all of the employers excepting Kroger 
had reached agreement “in principle” with the Unions on 
February 25th, “events proved further negotiations neces- 
sary” and final agreement was not reached and signed 
until April 12, 1962 (Ja 403-404.) 

Thereafter, on April 19, 1962, the Unions began a 
strike against Kroger which was continuing at the time of 
the hearing in the late spring of 1962 (Ja 404). 


STATUTES INVOLVED 
National Labor Relations Act, as amended: 
Section 2(2) 

“(2) The term ‘employer’ includes any person acting 
as an agent of an employer, directly or indirectly, 
but shall not include the United States or any wholly 
owned Government corporation, or any Federal Re- 
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serve Bank, or any State or political subdivision 
thereof, or any corporation or association operating 
a hospital, if no part of the net earnings inures to 
the benefit of any private shareholder or individual, 
or any person subject to the Railway Labor Act, as 
amended from time to time, or any labor organiza- 
tion (other than when acting as an employer), or 
anyone acting in the capacity of officer or agent of 
such labor organization.” 


Section 8(d) : 


“(d) For the purposes of this section, to bargain 
collectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotia- 
tion of an agreement, or any question arising there- 
under, and the execution of a written contract incor- 
porating any agreement reached if requested by either 
party, but such obligation does not compel either party 
to agree to a proposal, or require the making of a 
concession. .. .” 


Section 9(b): 


“(b) The Board shall decide in each case whether, 
in order to assure to employees the fullest freedom in 
exercising the rights guaranteed by this Act, the unit 
appropriate for the purposes of collective bargaining 
shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. . . .” 


Section 10(a): 


“(a) The Board is empowered, as hereinafter pro- 
vided, to prevent any person from engaging in any 
unfair labor practice (listed in section 8) affecting 
commerce. This power shall not be affected by any 
other means of adjustment or prevention that has been 
or may be established by agreement, law, or other- 
wise... .” 
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SUMMARY OF ARGUMENT 

For a number of years, Kroger and some of its com- 
petitors in the Metropolitan Chicago area bargained jointly 
with the petitioning Unions because this was convenient 
for all concerned. The employers did not, however, form 
an association and had no constitution nor by laws or 
formal trappings of any kind. It was customary for the 
Unions to serve individual contract reopening notices on 
the various employers, and at the conclusion of the negotia- 
tions, each employer entered into individual contracts with 
the petitioning Unions which represented its employees. 

These contracts were in no sense identical in their terms 
and provisions, as demonstrated by Respondent’s Exhibit 
10 (Joint Appendix, Vol. 3) which shows the many varia- 
tions—some minor and some major—between the con- 
tracts of the principal employers participating in the 
negotiations. 

The joint bargaining committees were not authorized to 
enter into agreements binding on their principals without 
subsequent individual ratification and approval by each 
principal. Tentative agreements arrived at in the joint 
negotiations were always subject to subsequent ratification 
by the Union membership. On one occasion, one of the 
petitioning Locals refused to accept an agreement reached 
by its representatives and further negotiations became 
necessary. On another occasion, A & P refused to accept 
a contract arrived at in the joint negotiations unless one 
clause was substantially changed and completely redrafted 
by A & P’s attorneys in New York. 

The Board has found, and Kroger contends that under 
the type of joint negotiations practiced by these parties in 
Chicago, it was the prerogative of each employer to insist 
at any time upon separate negotiation of any issue which 
had particular importance to the indivdiual employer and 
that Kroger, therefore, did not refuse to bargain in good 
faith in violation of the Act when it asked the petitioning 
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Unions on February 25th, long before final agreement on 
a2 contract was reached, to bargain separately with Kroger 
on the issue of a Union pension plan. Kroger, unlike the 
other employers participating in the negotiations, had a 
profit sharing and retirement income program of long 
standing covering all of its employees in this country. 
Adoption by Kroger of the standard Union pension plan, 
unless reconciled with the existing Kroger profit sharing 
and retirement income program, obviously might result in 
costs which would affect Kroger’s competitive position in 
the Metropolitan Chicago area. It is clear, therefore, that 
Kroger had a good faith reason for wanting separate nego- 
tiation of this unique issue. 

Kroger also contends that all joint negotiation depends 
upon agency, and that Kroger, as principal, had the right 
to terminate at any time before final agreement was 
reached any authority which the joint employer committee 
may have had to represent Kroger. Kroger withdrew from 
joint negotiations on February 25, 1962, almost two months 
before final agreement was reached in such negotiations 
by the remaining employers and the petitioning Unions, 
and thereafter the Unions bargained separately with 
Kroger and eventually struck Kroger separately. Thus, 
Kroger’s withdrawal from the joint negotiations was timely 
and was recognized as such by the petitioning Unions. 

The Board’s decision is based upon the facts of this case 
and is supported by substantial evidence on the record 
considered as a whole. Under the Act, the Board is given 
wide powers to determine what constitutes refusal to bar- 
gain in good faith and its conclusions, on the record in 
this case, should not be disturbed by the court. The deci- 
sion of the Board does not establish any new principle 
which will in any way impair the practice of multi-employer 
negotiation. 
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ARGUMENT 


1. The Joint Bargaining Committees Were Not Authorized 
to Enter into Agreements Binding on Their Principals 
Without Subsequent Individual Ratification and Ap- 
proval by Each Principal. 


Section 9(b) of the Act specifies that the “unit appropri- 
ate for the purposes of collective bargaining shall be the 
employer unit, craft unit, plant unit, or subdivision there- 
of.” (Emphasis added.) A multi-employer unit is not ex- 
pressly mentioned in the statute. Obviously, a multi- 
employer unit is not a “subdivision” of an employer unit. 

Section 2(2) defines the term “employer” as including 
“any person acting as an agent of an employer.” (Em- 
phasis added.) Therefore, a group of employers may law- 
fully bargain together and enter into agreements binding 
on the members of the group only so long as the committee 
negotiating for the group is acting as an agent of the 


employer members of the group. Under the statute, the 
whole multi-employer concept—whether as a multi- 
employer bargaining unit, or as a group of separate units 
bargaining together—is founded on agency. 

In interpreting the statute, the Board has stated that: 


“It is well established that presumptively a single- 
employer unit is appropriate, and to defeat a claim 
for such a unit in favor of a broader unit a controlling 
history of collective bargaining on the broader basis 
must exist.” (Emphasis added.) Arden Farms 
(1957), 117 NLRB 318, 319; aff. (1957), 118 NLRB 
117. 


Chicago Metropolitan Home Builders Assoc. (1957), 119 
NLRB 1184, 1185; John Breuner Co. (1960), 129 NLRB 
394, 396. 
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In California Metal Trades Assoc. (1947), 72 NLRB No. 
120; 19 LRRM 1221, the Board said, at page 1222: 


“The broadest unit which the Board is empowered to 
find appropriate under Section 9(b) of the Act is the 
‘employer unit.’ The term ‘employer’ is here used as 
defined in Section 2/2) of the Act, that is, it “includes 
any person acting in the interest of an employer.’ ” 


It is undisputed in the record, and the Board has found, 
that in the instant case the employers had “no formal 
association, constitution, or binding rules of procedure” 
and that the Unions merely “submitted their contract pro- 
posals to individual employers who then met as a group 
with the Unions” (Ja 389). 

The Trial Examiner, with Board approval, has specific- 
ally found as a fact that this is not a case of a group of 
employers delegating to an association “expressly or by 
implication the authority to bind them in agreements 
reached as a result of such negotiations” (Ja 400), and 
that: 


“At all times... Kroger, as well as other employers, 
participated as individuals in a group, and at no time 
delegated to any third party, such as an association, 
or committee the power to bind them, separately or 
together.” (Ja 405; emphasis added.) 


He also found that nothing in the statements of Kroger’s 
officials “could reasonably be interpreted as indicating that 
they would agree to be bound by what other employers 
agreed to on the pension issue” (Ja 407), and that con- 
tracts resulting from the concurrent negotiations in Chi- 
cago were always “individual contracts” (Ja 405). At 
the February 24-25 meeting, Kroger’s representative ex- 
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pressly notified all parties “that his company would be 
bound only by settlement ‘that we specifically agreed to ’” 
(Ja 403). 

The Trial Examiner has found that “at the first meeting 
in October . . . Saunders put the Unions on notice that 
both Kroger and A & P were ‘not interested’ in the pension 
program proposals since each chain ‘had their own pension 
programs’ ” (Ja 402). He has found that: 


“At the fourth meeting, in December, the A & P 
representative notified the union representatives that 
the pension proposal would be a ‘strike issue’ with 
both his company and Kroger. According to Reysa’s 
own testimony the union representative replied: ‘if it 
was a strike issue, so be it?” (Ja 402). 


It has also been found that: 


“At a meeting early in February 1962, Van Ausdall, 
a Kroger official, reminded the union representatives 
that his company’s position of not granting any pen- 
sion plan in any of its various contracts throughout 
the system was well known; effectively again putting 
the Union on notice that it would not accept a contract 
containing such provision” (Ja 402). 


It has also been found that Van Ausdall “did not abandon 
his position” (Ja 402-403), and that nothing in the state- 
ments of Kroger’s representatives “to Union officials could 
reasonably be interpreted as indicating that they would 
agree to be bound by what other employers agreed to on 
the pension issue.” The charge filed in the instant case spe- 
cifically admits that: 


“Throughout the course of negotiations, The Kroger 
Company, either as a member of the employer bar- 
gaining committee, or through authorized committee 
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spokesman, stated its steadfast refusal to negotiate 
on the subject of pensions, claiming that the proposed 
pension program was against company policy.” (Em- 
phasis added.) (2sa) 


The charge further stated that the employers’ spokesman 
“stated the refusal of the Kroger Company to accept the 
pension proposal.” Reysa testified that at the very first 
bargaining meeting, on October 26, 1961, Kroger an- 
nounced its opposition to a pension program (Ja 46-47). 
At the fourth meeting on December 12, 1961, Adolph Ernst 
of A & P told the Unions “that pensions were a strike issue 
with Kroger and A & P” (Ja 49). At the eighth meeting 
on February 7, 1962, Van Ausdall reiterated Kroger’s 
firm opposition to the Unions’ pension program and ex- 
plained the reasons for this opposition (Ja 123; 142-43; 
75). At the final meeting attended by Kroger on February 
24-25, Kroger reiterated its adamant position (Ja 128). 

It is undisputed that when, at the twelfth bargaining 
meeting on February 22, 1962, a Union representative 
first advanced the claim that if a majority of the em- 
ployers agreed on a contract, it would be binding on 
Kroger and all other employers, Quirk, the employers’ 
spokesman on the subcommittee, immediately expressed 
his disagreement with the Unions’ position (2sa) and 
asked Kroger to have its own representative attend the 
next negotiating meeting scheduled for February 24th 
(28a). 

The Trial Examiner also found that: 


“No mendacity was exhibited by [Kroger’s] repre- 
sentatives, nothing in their statements to union offi- 
cials could reasonably be interpreted as indicating 
that they would agree to be bound by what other em- 
ployers agreed to on the pension issue. They recanted 
in no fashion from any agreement previously made by 
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them either expressly or by implication, during the 
1961-1962 negotiations” (Ja 407). 


At the February 24th meeting—before any agreement 
was reached—it is undisputed that Van Ausdall, Kroger’s 
representative, told the Unions’ and employers’ repre- 
sentatives that: 


“Joe Quirk nor no one else is empowered to offer or to 
accept any settlement on behalf of Kroger Company 
which includes pension” (Ja 126; 2sa). 


Following this clear and positive statement, Ernst said to 
the Unions’ representatives, “You know very well where 
Kroger stands. And the union nodded their consent, the 
union representatives” (Ja 126). 

There is not a scintilla of evidence that the committee 
or the subcommittee was ever authorized to bind Kroger or 
that Kroger or the subcommittee or the other employers 
ever represented to the Unions that the employer spokes- 
man or the committee or subcommittee had authority to 
bind Kroger. Until the meeting of January 8, 1962, 
Kroger had been actively represented at every negotiating 
session by one of its own officials. At the meeting of Jan- 
uary 3, 1962, a small subcommittee was created “to facili- 
tate negotiations” (Ja 123). But Kroger’s representative 
remained in an adjacent room at all sessions thereafter 
and was called into the room with the subcommittee when- 
ever a matter of vital importance to Kroger was under 
consideration. The fact that Kroger’s representative was 
called into the meetings on these occasions is the clearest 
possible evidence that the members of the subcommittee 
knew, and also that the Unions’ representatives knew, 
that the subcommittee had no authority to bind Kroger 
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and that Kroger did not desire or intend to be bound by any 
form of group action. 

Kroger was one of the largest employers participating 
in the current negotiations. Representatives of its largest 
competitors were on the subcommittee. Kroger had no 
representative on the subcommittee. It is inconceivable 
that Kroger could ever have intended to surrender to its 
competitors the negotiation and conclusion of Kroger’s 
important labor contracts with the various Chicago Unions, 
reserving to itself no right of final approval or rejection. 

It is undisputed that the Unions themselves reserved a 
similar right of final approval or rejection of the results of 
the concurrent negotiations. Union official Reysa admitted 
that after tentative agreement was reached in the negotia- 
tions, the Unions’ representatives always took the agree- 
ment back to each Local’s membership for individual ratifi- 
cation or rejection (1sa). During the 1953 negotiations, 
one Local rejected the recommendations of the Unions’ 
committee, thus refusing to sign. Further negotiations 
with the employers became necessary before an agreement 
satisfactory to all could be concluded (Ja 133). 

The significance of a reservation by the Unions of a 
right to ratify was noted recently by the Board in its deci- 
sion in Indiana Limestone Co. (1962), 186 NLRB 697; 
49 LRRM 1839. Referring, on pages 698-99, to the union 
group as the “Council,” the Board stated that: 


“. . the Council has negotiated on behalf of its con- 
stituent members but any agreement reached has been 
subject to the approval of each member. The pattern 
has been for the Committee and the Council to agree 
on terms, after which each polled its members to secure 
their approval, and individual contracts were then 
signed between each company and each union which 
indicated approval.” 
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This is the identical practice which has been followed in 
the Chicago negotiations. The Board concluded that: 


“On the basis of the above facts and the record as a 
whole, we are convinced that the parties had nego- 
tiated with the understanding that each company and 
union had retained the right to withdraw from group 
bargaining at any time and to approve or reject any 
agreement reached” (Page 700). 


A complaint against an employer who had withdrawn 
after agreement was reached, but before it was signed, 
was dismissed. 

Likewise, in Rice Lake Creamery Co. (1961) 131 NLRB 
1270; aff. (CA D. C.; 1962) 302 F. (2d) 908, 50 LRRM 
2248, the Board stated, at page 1287: 


“Veleke admitted at the hearing that, in like manner, 
any agreement reached by the union negotiators would 
have to be submitted to the union membership in the 


various plants for ratification before it could be con- 
summated. Hence, both sides bargained throughout on 
the premise that their respective negotiators had lim- 
ited authority to negotiate to an agreement on terms, 
which must be submitted to their principals for 
ratification. .. .” 


In their brief to this court, the petitioning Unions have 
placed principal reliance upon Pacific Coast Association of 
Pulp and Paper Manufacturers (1961), 138 NLRB 690; 
enf. 304 F. (2d) 760; 50 LRRM 2626. (Petitioner’s brief, 
pages 22-23; 36) The Pacific Coast case is quite inap- 
plicable because the employer there was a member of an 
employer association which was clearly authorized to rep- 
resent all member companies as bargaining agent.in what 
was admittedly a multi-employer unit. The employer com- 
mittee refused to discuss the subject of pensions. The 
Board found this to be a violation of Section 8(a) (5). In 
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his Intermediate Report, at page 7, lines 18-22, the Trial 
Examiner stated: 


“Nor is it questioned that the Association was so con- 
stituted that it had the authority to bargain on behalf 
of its members on all mandatory subjects of collective 
bargaining, and that by a vote of a majority of its 
members it could bind all of them in whatever agree- 
ments it reached with the Union.” 


In footnote 2 of its Decision and Order, the Board stated: 


“While an employer is not obligated to make any con- 
cession, it is required to discuss issues and make a 
reasonable effort to reach an agreement (Citing cases). 
The Respondent Association made no such effort 
here.” 


As stated above, in the instant case there is no evidence 
that the employer spokesman had authority to bind any 
participating company, and the Unions’ spokesmen could 
not bind their Locals. Under comparable circumstances, 
the General Counsel himself has now recognized that a 
complaint should not issue. S.R.-2124 (August 8, 1962) 
1962 CCH NLRB Sec. 11,619. Also, neither the employer 
spokesman nor Kroger itself ever refused to bargain with 
the Unions’ representatives on the subject of pension. On 
the contrary, the Unions’ pension proposal was a subject 
of negotiation at virtually every bargaining meeting. Here, 
the grievance of the Unions is not that pensions were 
never discussed—it is that Kroger refused to agree to the 
Unions’ pension proposal, and refused to sign the contract 
ultimately executed by its competitors. Of course, Section 
8(d) of the Act specifies that the obligation to bargain in 
good faith “does not compel either party to agree to a 
proposal or require the making of a concession.” 

In the instant case, there was no piecemeal withdrawal 
by Kroger or the employer group of authority over par- 
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ticular subjects from an otherwise authorized multi- 
employer bargaining representative, as there was in the 
Pacific Coast case. Kroger did not simply deny authority 
to the employer committee over the subject of pensions. 
Van Ausdall told the Unions’ representatives that Kroger 
would be “bound only by settlement that we specifically 
agreed to” (Ja 126), thus making it clear that the com- 
mittee could not bind Kroger on any subject without the 
specific agreement of Kroger. 

In the instant case, the Trial Examiner specifically 
found, after hearing the witnesses and reviewing the evi- 
dence, that in the Chicago negotiations the “employers 
participated as individuals in a group, and at no time 
delegated to any third party, such as an association, or 
committee the power to bind them, separately or together.” 
These and the other findings of fact quoted in the above 
paragraphs of this brief were based upon evidence in the 
record, some of which is summarized above, and were 
expressly accepted and adopted by the Board itself (Ja 
388-389) . 

The Trial Examiner’s findings necessarily involve an 
appraisal of the credibility of the witnesses. His findings 
on these vital points, supported as they are by evidence, 
should, therefore, be regarded as conclusive. Universal 
Camera Corp. v. NLRB (1951). 340 U. S. 474, 95 L. E. 
456; Jackson Tile Mfg. Co. (1962), 137 NLRB 1293, 
footnote 1. 

As there is no evidence in the record that the Chicago 
employers’ committee had any authority to bind Kroger to 
anything unless Kroger specifically ratified the agreement, 
and as it is undisputed that Kroger did not ratify the agree- 
ment, the petitioning Unions’ case collapses at the threshold. 
Under the statute, an employer can only be bound in col- 
lective bargaining by itself or by “an agent.” It is ele- 
mentary law that either apparent authority or actual au- 
thority is essential to agency. Here there was neither. 
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II. In Insisting Upon Separate Negotiation of the Pen- 
sion Plan Issue, Kroger Merely Exercised a Preroga- 
tive Established by Past Practice and Did Not Thereby 
Refuse to Bargain in Violation of Sections 8(a) (5) and 
(1) of the Act. 


With Board approval, the Trial Examiner has found 
that at the crucial February 24-25, 1962 bargaining meet- 
ing, the Kroger representative who was present on that 
occasion advised the parties, 


“|. that he was prepared to accept the settlement in 
all respects except the pension provisions. He offered, 
moreover, to continue meeting with the Union in an 
effort to reach agreement” (Ja 403). 


The Board has also found that the Unions agreed to and 
participated in subsequent separate negotiating meetings 
with Kroger, in which Kroger attempted to arrive at a 
final agreement with the Unions (Ja 390, 404). The Trial 
Examiner found that “Kroger representatives continued 
to meet with union officials, seeking solution to the prob- 
lems, after other employers had yielded to the union de- 
mands” (Ja 407) and that, 


“|, there is no claim by General Counsel that Kroger 
failed to meet with the Unions at reasonable times, 
or that any other issue of unlawful bargaining except 
that concerning the pension program was involved at 
any time during the negotiations” (Ja 401). 


In the face of such findings, based upon undisputed facts, 
it is hard to see how the petitioning Unions could expect 
the Board to conclude that Kroger refused to bargain with 
the Unions in good faith. 

It is undisputed that the Board has never certified a 
multi-employer bargaining unit as an appropriate bargain- 
ing unit for the employees and employers involved in the 
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1961-62 negotiations in Chicago, and has never held an 
election among such employees to determine whether they 
wished to be represented by the petitioning Unions or 
wished to bargain together in a single unit (Ja 389). The 
employers .who participated in the Chicago negotiations 
have never had a formal association. They have no con- 
stitution—no binding rules of procedure (Ja 389). The 
Trial Examiner and Board have found that the employers 
“participated as individuals in a group, and at no time 
delegated to any third party, such as an association, or 
committee the power to bind them, separately or together” 
(Ja 405). 

The employers were a “very loosely knitted group” (Ja 
97). The employers bargained together “as a matter of 
convenience for ourselves and also as a matter of con- 
venience for the union or unions” (Ja 99). The Unions 
served individual contract reopening letters on each em- 
ployer in the group (Ja 19). The contracts resulting from 
the concurrent negotiations in Chicago were always “indi- 
vidual contracts” (Ja 405). 

Based upon voluminous evidence in the record, the Board 
has found that “there is a history of individual adjust- 
ments between separate employers and separate union 
which varied the jointly negotiated terms and conditions 
of employment” (Ja 390). Fourteen instances are sum- 
marized briefly thereafter in the Board’s opinion (Ja 391- 
393). As these instances are reviewed in detail in the 
General Counsel’s brief, a duplication of the analysis here 
will be avoided. However, the attention of the court is 
directed to the contract comparison exhibit (Resp. Ex. 
10; Ja Vol. 3) which shows numerous variations between 
the contracts of the principal parties to the Chicago nego- 
tiations during recent years in addition to the fourteen 
discussed by the Board. Also, see General Counsel’s 
Exhibit No. 38 (Ja 375-387). 
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From this long history of individual variations, Kroger 
had a right to insist upon meeting separately and indi- 
vidually with the Unions in 1962 to work out Kroger’s 
unique pension plan problem which arose from the fact that 
Kroger, unlike the other employers, already had a profit 
sharing and retirement income program. If Kroger ac- 
cepted the Union plan, coverage would be duplicated and, 
in effect, Kroger might have to pay twice as much for 
pensions as its competitors—a heavy competitive disad- 
vantage in a highly competitive type of business. If 
Kroger accepted the Union plan and blanketed these Union 
members out from under the coverage of the excellent 
Kroger profit-sharing and retirement income program, the 
morale of the working force might be shattered, and 
numerous legal difficulties might arise. Therefore, it was 
reasonable and proper for Kroger to insist upon working 
out this individual problem—which did not concern its 
competitors—through separate negotiations with the 
Unions’ representatives. 

In their brief filed with this court, the petitioning 
Unions attempt to answer the Board’s conclusion that his- 
torically the employers had a right to insist on separate 
negotiation of individual issues by contending that, “Prior 
to this case no union and no employer insisted upon indi- 
vidual modification of the uniform contract terms as a 
matter of right” (Petitioners’ brief, page 22). This is not 
true. After tentative agreement on a complete contract had 
been reached in the 1959-61 joint negotiations, but before 
negotiations were completed with the execution of an agree- 
ment, A & P flatly refused to sign, on advice of its New 
York office, unless the wording of Section 18 was sub- 
stantially changed. Section 18 of the 1959-61 agreements 
which had been arrived at during the joint negotiating 
meetings between Kroger, A & P, National Tea and Asso- 
ciated Food Retailers and the petitioning Unions provided 
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for employer payments into a health and welfare trust 
fund which was to be established. (G. C. Ex. No. 21-B; 
Ja 295). 

As was its custom, A & P prepared a stencil of the 
contract after tentative agreement was reached and sent 
it to the Locals for signature (Ja 157). Then the agree- 
ment was sent by Ernst, A & P’s Chicago representative, 
to A & P’s New York office for approval (Ja 157). Ernst 
stated that this was normal procedure in his company 
(Ja 157). 

After reviewing the agreement, the New York office of 
A & P advised Ernst that they considered the wording of 
Section 18 to be illegal and that it could not be accepted 
(Ja 157-158). 

Ernst then got in touch with Plopper, the Unions’ rep- 
resentative. At the hearing, Ernst was asked, “Did you 
tell Mr. Plopper that you couldn’t sign the first agreement 
unless this change was made?” and answered, without con- 
tradiction, “That is right” (Ja 158; emphasis added). 
Thus the employer refusal, as in the instant case, is 
undenied. 

At this conference with Union representatives, Ernst 
then presented the Unions with a typewritten “Supple- 
ment to Agreement” which had been prepared by A & P 
and which rephrased Section 18 so that it would be accept- 
able to A & P (Ja 61). The A & P lawyers had drafted 
this supplement (Ja 157). After the Unions’ representa- 
tives had agreed to make the change in Section 18 de- 
manded by A & P, both the supplement and the original 
agreement were signed by the parties (Ja 158; 61; G. C. 
Ex. 21-A; Ja 287). 

After A & P had forced a change in Section 18 of the 
jointly negotiated agreement by refusing to sign until the 
change was made, other employers who had already signed 
tried to get a revision of Section 18 of their agreements. 
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On November 23, 1960, National Tea, as a result of sep- 
arate negotiations with the Unions, signed an agreement 
entitled “Amendment,” changing the wording of Section 
18 of the National Tea agreement (Ja 138; G. C. Ex. 15-A; 
Ja Vol. 2, 262). 

On November 15, 1960, Bromann of Associated Food 
Retailers, having learned of the separate negotiations be- 
tween the Unions, A & P and National Tea on Section 18, 
secured a similar amendment for his group (Ja Vol. 2, 
276). 

In September of 1960, however, when Kroger also asked 
the Unions for an amendment to Section 18 to correspond 
to the amendment previously negotiated by Kroger’s com- 
petitor, A & P, the Unions refused (Ja 105-106). 

On page 34 of their brief, the petitioning Unions depart 
from the record and the facts in their effort to explain 
and minimize this very significant incident. They say they 
made the change in Section 18 demanded by A & P because 
the parties had “unwittingly agreed to establish a trust 
which would have violated Section 302(c) of the Act by 
failing to provide for employer trustees.” The A & P 
agreement and supplement thereto were executed on Feb- 
ruary 1, 1960 (G. C. Ex. 21-A; 21-B; Ja Vol. 2, 287-288) . 
If the Unions were merely correcting a legal mistake 
which they had “unwittingly” made, they would have taken 
prompt steps to correct the same error in all of the other 
contracts which they had signed during the previous few 
days. Actually, they did nothing to correct the other con- 
tracts, and when Kroger asked for the correction in Sep- 
tember, 1960, the Unions refused. The petitioning Unions’ 
explanation of this refusal, as set forth on page 34 of their 
brief filed with this court, is absolutely false. The Unions 
state: 


“In the interim the trust agreements themselves were 
prepared and signed by all parties, including Kroger. 
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These agreements are all identical and provide for 
employer trustees (Ja 230-278). After the trust 
agreements were signed, Kroger realized that the con- 
tract clause itself called for the establishment of an 
illegal trust. Kroger asked that its clause be corrected. 
The unions pointed out that since the trust agreements 
were already executed, the clause in the contract had 
served its purpose and it was a pointless exercise to 
correct the agreement at that late date” (Ja 169; em- 
phasis added). 


The trust agreement referred to, which is General Coun- 
sel’s Exhibit No. 29-A, states, however, that it was not 
entered into until “November 29, 1960” (Ja 230). This 
is two months after Kroger made its request, and was 
refused—and was not before, as the Unions have repre- 
sented to this court. It is also after the Unions had agreed 
to amend Section 18 for National Tea, on November 23, 
1960 (G. C. Ex. 15-A; Ja Vol. 2, 262) and for Associated 
Food Retailers on November 15, 1960 (G. C. Ex. 15-C; 
Ja Vol. 2, 276). 

It is obvious from the foregoing that it was not the 
Unions’ discovery on February 1, 1960 that Section 18 
might be illegal, but the flat refusal of A & P to sign the 
contract unless Section 18 was amended to the satisfaction 
of A & P’s New York office, that enabled A & P to “write 
its ticket” on Section 18. The Section 18 incident is, there- 
fore, a clear-cut illustration of a special contract clause 
obtained by an employer who had participated in the joint 
negotiations in Chicago and who insisted successfully upon 
individual modification of the uniform contract terms as a 
matter of right, at a time when there was no existing 
executed contract. It is also evident that the change ob- 
tained by A & P was not “the result of mutual consent” 
but was the result of A & P’s adamant refusal to sign 
unless the special terms demanded by A & P were first 
agreed to by the Unions. 
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The Unions filed no unfair labor practice charges 
against Kroger’s competitor, A & P, because of this inci- 
dent. On the contrary, it is evident that the Unions recog- 
nized that A & P was within its rights in refusing to close 
2. final agreement with the Unions until A & P got what it 
wanted—a trust fund clause that would meet the approval 
of A & P’s New York office. The basic situation is no 
different than the instant case, in which Kroger refused to 
sign until it obtained agreement from the Unions on a 
pension clause satisfactory to Kroger. 

In deciding that when Kroger requested separate nego- 
tiation of the pension issue on February 25th, Kroger was 
merely exercising a prerogative established by past prac- 
tice, the Board cited its earlier decision to the same effect 
in J & H Food case (1962) 189 NLRB No. 125; 51 LRRM 
1507. In the J & H case, the employer refused to sign the 
jointly negotiated agreement unless the union made some 
changes in the hours of work clause to meet the employ- 
er’s special problems. The Board dismissed an 8(a) (5) 
charge against the employer. The Board stated that al- 
though most of the contracts each year were identical, 
there was some evidence of variation and of separate 
negotiation with particular employers occurring after the 
joint bargaining. In fact, the record of individual nego- 
tiation and variation in the terms of individual contracts is 
much greater in the instant case than in J & H Food Inc. 

Section 8(a) (5) of the Act makes it an unfair labor 
practice for an employer “to refuse to bargain collectively 
with the representatives of his employees. . . .” Section 
8(d) states: 


“For the purposes of this section, to bargain collec- 
tively is the performance of the mutual obligation of 
the employer and the representative of the employees 
to meet at reasonable times and confer in good faith 
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with respect to wages, hours, and other terms and 
conditions of employment, or the negotiation of an 
agreement, or any question arising thereunder, and 
the execution of a written contract incorporating any 
agreement reached if requested by either party, but 
such obligation does not compel either party to agree 
to a proposal or require the making of a concession. 


Section 10(a) states: 


“The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair 
labor practice (listed in section 8) affecting commerce. 
This power shall not be affected by any other means 
of adjustment or prevention that has been or may be 
established by agreement, law, or otherwise. .. .” 


In the 1961-62 negotiations, it is undisputed that Kroger 
met at all times requested by the Unions and conferred in 
good faith with respect to all issues raised by the Unions 
and with respect to the negotiation of a collective bargain- 
ing agreement. Kroger has never refused to execute a 
written contract incorporating an agreement reached by it 
with the Unions. It has, therefore, met all bargaining 
obligations specified by Congress in Section 8(d). The 
Board is given broad power to determine when a violation 
of Section 8(a) (5) has occurred. Under Section 10, its 
decision, if supported by substantial evidence on the record 
considered as a whole, is final and binding and should not 
be disturbed by the courts. Universal Camera Corp. v. 
NLRB, supra. 

In the instant case, the Board’s findings with respect to 
the nature of the joint negotiations in Chicago, and the 
exercise by Kroger of a prerogative established by past 
practice, as well as the findings that Kroger did in fact 
bargain collectively in good faith and that Kroger “recanted 
in no fashion from any agreement previously made by them 
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either expressly or by implication during the 1961-1962 
negotiations” (JA 407) are supported by substantial evi- 
dence on the record considered as a whole and should be 
affirmed. 


Ill. If the Joint Bargaining Committee Was Authorized 
to Bind Kroger, Kroger Effectively Terminated Such 
Agency Before Agreement Binding Kroger Was Com- 
pleted. 


A. KROGER WITHDREW FROM JOINT NEGOTIATIONS ON 
FEBRUARY 25, 1962, AND THEREBY TERMINATED 
ANY AUTHORITY WHICH THE JOINT COMMITTEE 
Micut PREvIouSLY HAvE HaD TO REPRESENT AND 
BIND KROGER. 

Even if the employer bargaining committee or subcom- 
mittee had authority to reach an agreement binding on 
Kroger (and, of course, we contend that it did not), and if 
there were no prerogative to bargain separately while 
remaining in the group (we contend there was) any such 
authority to bind Kroger was effectively terminated by 
Kroger before agreement with the Unions was reached. 

There is no contention that any agreement was reached 
between the parties before the bargaining meeting of 
February 24-25, 1962. The Trial Examiner has specifically 
found that Kroger withdrew from concerted negotiations 
during the course of the February 24-25 meeting. He found 
that “Van Ausdall left the meeting” (Ja 403) and that 
Kroger “withdrew from such negotiations” (Ja 401), and 
no longer “participated” therein (Ja 400). 

The Trial Examiner’s findings with respect to the Febru- 
ary 24-25 meeting include the following: Before it is even 
claimed by the General Counsel that any final agreement 
had been reached, Kroger’s representative, Van Ausdall, 
“was invited into the direct negotiations, where he again 
voiced his refusal to be a party to any contract containing 
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pension provisions” (Ja 403), and specifically notified all 
employer and Union representatives there present, “that 
his company would be bound only by settlement ‘that we 
specifically agreed to’” (Ja 403). Kroger did not agree to 
the Unions’ pension proposal. At this meeting, “all em- 
ployers except Kroger finally agreed,” but only “tn prin- 
ciple” —on “all issues including the pension program” (Ja 
403; emphasis added). It is evident that the parties recog- 
nized that Kroger had not agreed and was not bound by the 
action which others may have taken, because they called 
Van Ausdall back into the meeting and asked him “‘to state 
his position.” Van Ausdall answered that “he was prepared 
to accept the settlement in all respects except the pension 
provision” (Ja 403). Before he left the meeting, Van Aus- 
dall also “offered . . . to continue meeting with the Union 
in an effort to reach agreement” (Ja 403). Earlier in the 
meeting, Van Ausdall told the group that “Joe Quirk nor 
no one else is empowered to offer or to accept any settlement 
on behalf of Kroger Company which includes pension” 
(Ja 126; 2sa). Ernst then said to the Unions’ representa- 
tives “you know very well where Kroger stands” and “the 
union nodded their consent” (Ja 126). 

Thereupon, Van Ausdall left the meeting and Kroger 
has never resumed participation in concerted negotiations 
(Ja 126). Kroger was invited by the other employers to 
attend the negotiating meeting of April 12, 1962, but did 
not attend (Ja 180). Instead, Kroger bargained individu- 
ally with the Unions (Ja 129-130). The Trial Exam- 
iner has specifically found that this withdrawal by 
Kroger occurred before any final agreement was reached 
with the other employers, and that final agreement was not 
reached until April 12, 1962 (Ja 403-404). 

In Section I of the Argument, above, we have shown that 
under Sections 9(b) and 2(2) of the Act, all joint bar- 
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gaining depends upon agency. It follows as elementary law 
that whenever the agent’s authority is expressly terminated, 
and the contracting parties had notice of this fact, the agent 
may no longer represent or bind the former principal. In 
Terre Haute Brewing Co. v. Dugan (CA 8; 1939), 102 F. 
(2d) 425, 27, for example, the court said that: 
“|. the rule is that an ordinary, oral contract of 
employment, such as one of agency, which is wholly 
indefinite in point of time as to duration . . . will not 
be considered as a perpetual contract and enforced as 
such, but, on the contrary, may be terminated at any 
time by either party.” 


The Board has repeatedly held that an emplcyer bar- 
gaining in concert with others may withdraw from such 
concerted negotiations before agreement is reached. Indeed, 
the Board has held on a number of occasions that even an 
employer bargaining in a multi-employer group as a mem- 
ber of an employer association may withdraw before agree- 


ment is reached. In Tezlite, Inc. (1958), 119 NLRB 
1792; enf. (CA 5; 1959) 266 F. (2) 349, the employer, 
Texlite, had bargained as a member of an employer 
association for more than ten years. Following protracted 
negotiations, all the employer members of the association, 
excepting Texlite, signed a new collective bargaining agree- 
ment. Texlite refused to sign because it objected to the 
work scope clause contained in the agreement. Texlite 
proposed to sign a contract identical with that signed by 
the other employers excepting that the work scope clause 
would be omitted from Texlite’s agreement. The union 
refused. The Board stated, at page 1794: 


“We believe that this evidence warrants a finding, and 
we find, that on and after February 23, 1956 (when 
the other employers reached agreement with the 
union), Texlite abandoned multiemployer bargaining 
and clearly indicated its intention of thereafter pursu- 
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ing an individual course of action with respect to its 
labor relations.” 


Board also stated: 


“We also find that, as Texlite refused to sign the 
February 23, 1956, multiemployer collective-bargain- 
ing agreement, its withdrawal from the multiemployer 
unit was timely.” 


Board stated, at pages 1794-1795, that: 


“|. Texlite’s opposition to a contract containing the 
enlarged ‘scope’ clause was adamant and was expressed 
throzghout the negotiations. At no time did it indi- 
cate approval of the final agreement or its intention 
to sign it.” 


The Board concluded that: 


“Accordingly, as Texlite withdrew from the multi- 
employer unit on February 23, 1956, we find that a 
unit limited to Texlite’s employees was thereafter ap- 
propriate for the purposes of collective bargaining.” 


In the instant case, as in Texlite, it will be noted that 
the employer was adamant throughout the negotiations in 
its opposition to a contract containing a pension plan, and 
at no time indicated approval of the final agreement or its 
intention to sign it. 

In Pacific Metals Co., Ltd. (1950), 91 NLRB 696, at 
pages 699-700, the Board stated that: 


“Participation for a substantial period of time in 
group bargaining does not preclude an employer from 
abandoning such bargaining. And once such bargain- 
ing has been abandoned, the factor which warrants a 
conclusion that only a multi-employer unit is appro- 
priate has been removed.” 
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Likewise, in the Matter of Paschich (1950), 91 NLRB 
1552, the Board stated, in footnote 4 on page 1553: 


“The Intervenor, by inference, assumes that the Em- 
ployer is still bound by the Association’s contractual 
relationships with the Intervenor despite the fact that 
the Employer withdrew from the Association. In 
Associated Shoe Industries of Southeastern Mass., Inc., 
81 NLRB 224, 229, we reiterated the principle that 
specific delegation of bargaining authority to a central 
representative or participation in joint negotiations 
by an employer is necessary to establish a multiem- 
ployer unit. It is therefore clear that rescission of 
that authority and withdrawal of participation by an 
individual employer, at an appropriate time, operates 
to disestablish the multiple-employer unit so far as 
that employer is concerned.” 


Stamford Wall Paper, Inc. (1951), 92 NLRB 1173 was 
a case in which an employer had participated in multi- 
employer bargaining for thirteen years. On June 28, 1950, 
negotiations commenced for a new contract. The employer 
was represented by the multi-employer bargaining com- 
mittee. On August 14, 1950, before agreement had been 
reached, the employer withdrew from multi-employer nego- 
tiations. At page 1176, in ruling that the employer had 
made a timely withdrawal from multi-employer bargaining, 
the Board said: 


“The Employer, as already stated, manifested its in- 
tention on August 14, 1950, to pursue an individual 
course of bargaining and manifested a like intention 
at the hearing and in its brief.” 


The Board said that: 


“The Board has consistently held that the adoption 
by an employer of contracts negotiated by a multi- 
employer group does not, in itself, justify treating the 
employer’s employees as part of the multiemployer 
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unit. It is necessary, in addition, that such employer 
participate in the group negotiations, either personally 
or through an authorized representative. There is no 
evidence of such participation by the Employer since 
August 14, 1950. Absent such evidence, we will give 
effect to the Employer’s expressed desire to pursue an 
individual course in its labor relations, despite a prior 
history of multiemployer bargaining.” 


In Bearing & Rim Supply Co. (1953), 107 NLRB 101, an 
employer withdrew from joint bargaining after having 
participated in a multi-employer unit for seven years. The 
Board held the withdrawal was effective. At page 102, it 
said: 


“On July 16, 1953, while negotiations for a new con- 
tract were in progress, the Employer was notified that 
the instant decertification petition was filed. Imme- 
diately thereafter the Employer resigned from the 
Parts Houses Automotive Jobbers Group, notified the 
Association to discontinue bargaining on its behalf, 
and advised the Union of its action. At the hearing 
the Employer stated that it desired henceforth to bar- 
gain as an individual firm.” 


The Board stated that: 


“The Employer by its statements at the hearing and by 
its affirmative acts has evinced an unequivocal inten- 
tion to abandon group bargaining and to pursue in- 
stead an individual course of action with respect to its 
labor relations. Whatever reason it might have had 
for so doing is immaterial.” 


The Board reached this conclusion even though, as pointed 
out in footnote 3: 


“The Employer has retained its membership in the 
Association solely for the purpose of receiving legisla- 
tive, advisory, and business services which the Asso- 
ciation offers.” 
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In York Transfer and Storage Co. (1953), 107 NLRB 
139, an employer effectively withdrew from a multi-em- 
ployer group. At page 142, the Board stated: 


“The settled criterion for the inclusion of an employer 
in a multiemployer bargaining unit is whether the 
employer unequivocally intends to be bound in collec- 
tive bargaining by group, rather than individual ac- 
tion. Thus, participation by an employer in group 
bargaining provides such evidence of the employer’s 
intention. But whatever an employer’s previous bar- 
gaining policy or practice may have been, there is no 
question as to the principle that the employer may 
properly withdraw from an existing multiemployer 
unit, provided it clearly evinces at an appropriate time 
its intention of pursuing an individual course in bar- 
gaining.” 

In Bagley Produce Co. (1954), 108 NLRB 1267, an 
employer participated in group negotiations for approxi- 
mately six years. In 1958, after a series of bargaining 
conferences lasting from June through November, and 
after the committee “had apparently successfully nego- 
tiated a contract,” the employer refused to sign and refused 
to put the new terms into effect. All of the other employers 
in the group signed the contract. At page 1268, the Board 
said: 

“In view of the Employer’s refusal to sign the last two 
contracts and its position at the hearing, we feel that 
it has affirmatively and clearly indicated its intent to 
withdraw from the multiemployer group, and instead 
henceforth to pursue an individual course of action 
with respect to its labor relations. Accordingly, we 
find the unit limited to the employees of this Employer, 
as sought by the petition and as contended for by the 
Employer, is appropriate.” 

In 1956 the Board overruled Bagley to the extent that 
it may have indicated that withdrawal could take place 
after a contract had been signed by an official of the multi- 
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employer group. McAnary & Welter, Inc. (1956), 115 
NLRB 1029, 1032. 

In another case, Miller Shingle Co. (1955), 114 NLRB 
1217, an employer had been participating in multi-employer 
bargaining with six other employers. During the course 
of negotiations in 1954, the employer withdrew authority 
from the committee to negotiate for it. When agreement 
was finally reached, the employer refused to sign and filed 
an RM petition requesting an election on an individual 
employer basis. The Board said, at page 1218, that: 

“ _. we do not believe that the Employer has engaged 
in conduct inconsistent with its present intent, as 
evidenced by its filing of an RM petition, to bargain 
on an individual-employer basis. The unit alleged by 
the Employer is therefore appropriate.” 

In Economy Shade Co. (1950), 91 NLRB 1552, the em- 
ployer withdrew from multi-employer negotiation on April 


28, 1950, during the course of bargaining sessions between 
the parties. A month later, a contract was signed with the 
union by the other members of the group. The Board stated, 
at page 1553: 


“It is clear that the Employer withdrew from the 
Association at an appropriate time before the present 
agreement was signed. As a result the Employer’s 
employees are no longer appropriately a part of the 
multiemployer unit covered by the contract.” 


In footnote 4, the Board observed that: 


“In Associated Shoe Industries of Southeastern Mass., 
Inc., 81 NLRB 224, 229, we reiterated the principal 
that specific delegation of bargaining authority to a 
central representative or participation in joint nego- 
tiations by an employer is necessary to establish a 
multiemployer unit. It is therefore clear that rescis- 
sion of that authority and withdrawal of participation 
by an individual employer, at an appropriate time, 
operates to disestablish the multiemployer unit so far 
as that employer is concerned.” (Emphasis added). 
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In the instant case, it is clear that the employer subcom- 
mittee never had any authority whatsoever to bargain for 
and to bind Kroger. Even if it had had such authority— 
which it did not—such authority was clearly and explicitly 
withdrawn by Van Ausdall at the February 24-25 bargain- 
ing meeting, before agreement was reached, and Kroger 
thereafter withdrew from any paticipation in further nego- 
tiations between its competitors and the Unions (Ja 126). 

From the foregoing, it will be seen that until the decision 
of the Board in Retail Associates, Inc. (1958), 120 NLRB 
388, 395, there was never any doubt that an employer 
could withdraw from multi-employer negotiations at any 
time before agreement had been concluded. In Retail 
Associates, the Board for the first time generalized that 
thereafter withdrawal would not be permitted from an 
existing multi-employer unit after actual bargaining nego- 
tiations had commenced, except on mutual consent, “absent 
unusual circumstances” (Page 395). In footnote 12, Mem- 
ber Jenkins noted his dissent to this expression of “abstract 
generalizations unnecessary to a concrete decision.” 

The new rule suggested in Retail Associates did not last 
long. The Board’s order was promptly reversed by the 
District Court for the District of Columbia, and there- 
after the Board rescinded its previous ruling. 43 LRRM 
1104. 

Subsequent to the Board’s rescission of its order in 
December of 1958, no case has been found in which the 
Board has followed its pronouncement in Retail Associates. 
Of course, the Board decision in Retail Associates was 
clearly wrong, because, as shown above, the concept of 
joint bargaining rests solely on agency (Act, Section 2(2) ). 
Agency depends upon authority—either apparent or actual 
—and ends when authority is terminated. If the agent 
has completed agreement on behalf of the principal before 
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the agency is terminated, the agreement is binding—other- 
wise it is not. 

In Detroit Window Cleaners Union, Local 139 and Dae- 
lyte Service Co. (1960), 126 NLRB 63, the Board con- 
cluded that an employer had not made a timely withdrawal 
from multi-employer bargaining when he waited until after 
the contract had been signed and printed before seeking to 
resign. In footnote 2, however, on page 65, the Board stated: 


“In making our determination herein, we do not adopt 
the Trial Examiner’s interpretation of Retail Asso- 
ciates, Inc., 120 NLRB 388. In that case a majority 
of the Board by way of dicta set forth certain ground 
rules which it indicated it would consider in future 
appropriate cases. Member Jenkins there stated that 
he considered ‘it inappropriate to express . . . a view 
with respect to ground rules which, in his opinion, are 
inapplicable to this case.” We also do not adopt the 
Tria] Examiner’s interpretation of earlier Board deci- 
sions, regarding the requirement of notice for with- 
drawal from multiemployer units.” 


In Cooks, Waiters and Waitresses Union, Local 327 
(1961), 181 NLRB 198, the Board approved a Trial Exam- 
iner’s Intermediate Report finding that the two employers 
had made timely withdrawal from a multi-employer bar- 
gaining unit. In footnote 26 of the Intermediate Report 
(page 209), the Trial Examiner had made the following 
pertinent observation : 


“In Retail Associates, Inc., 120 NLRB 388, the Board 
also considered the complications arising from with- 
drawal from multiemployer bargaining. This case 
became the subject of considerable court litigation (42 
LRRM 2031; 48 LRRM 2004; 48 LRRM 2029) and 
culminated in the Board’s order of December 5, 1958, 
vacating its Decision and Direction of Election insofar 
as they hold that the appropriate bargaining unit is a 
multiemployer unit. Because this latest order has thus 
cast doubt upon the continued existence of the orig- 
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inal decision and because the Board itself has refused 
to rely upon its decision in several instances (Detroit 
Window Cleaners Union Local 139, etc., 126 NLRB 
63; Marcus Trucking Company, Inc., 126 NLRB 1080; 
General Teamsters Local Union No. 324, etc. (Cas- 
cade), 127 NLRB 488; Cosmopolitan Studios, Inc., 
127 NLRB 788) I do not believe it necessary to burden 
this report with further references to the case” 
(Emphasis added). 


In Rice Lake Creamery Co., supra, an employer partici- 
pated in multi-employer bargaining which concluded with 
a union shop agreement. The employer refused to go along 
with this and later withdrew and engaged in individual 
bargaining with the union. When the union went on strike, 
the employer refused to bargain further. The Board held 
that the employer had violated the Act in refusing to bar- 
gain with the union while it was on strike, but found no 
fault in the employer’s refusal to go along with the bargain 
which had been reached in multi-employer negotiations. 
The Trial Examiner, whose Intermediate Report was ac- 
cepted by the Board, concluded that: 

“|. both sides bargained throughout on the premise 
that their respective negotiators had limited authority 
to negotiate to an agreement on terms, which must be 
submitted to their principals for ratification, and that 
thereafter the Union would still have to negotiate in- 
dividually with some Employers on wages and other 
items” (Page 1287). 


The Trial Examiner further stated: 


“Nor is Respondent’s failure to announce its opposition 
to the straight union shop at the outset of any import. 
The Union knew that the initial proposal of the Em- 
ployers had no provision for a union shop, and while 
the pattern agreement finally contained such a provi- 
sion, the Union knew that all past contracts with Re- 
spondent contained a modified union shop provision, it 
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learned definitely on May 29th that Respondent would 
accept only that clause, and not a straight union shop, 
and Veleke admitted that, when jotting down Cam- 
eron’s offer on June 24th for reopening the negotia- 
tions, he noted a question about whether the proposal 
included the ‘union shop all over,’ meaning in the 
plants of all Employers. I am satisfied from these 
facts that the Union never had substantial reason to 
believe during the joint negotiations that Respondent 
would agree, either in joint or individual negotiations, 
to anything more than its existing modified union 
shop.” 


In the instant case, of course, Kroger made it clear through- 
out negotiations that it did not intend to accept the Unions’ 
pension plan, that it had its own profit sharing and retire- 
ment income program and for this reason had not agreed 
to a Union pension plan any place in the country. The 
Locals clearly had no reason to believe that Kroger would 


accept the Unions’ pension plan in Chicago. At page 23, 
the Trial Examiner concluded: 


“In such circumstances I conclude that Respondent's 
limited participation in the joint negotiations to the 
extent found above, with open reservation of certain 
subjects for individual bargaining, and its open grant 
of only limited negotiation authority to the Group 
representatives, did not constitute a refusal to bargain 
in good faith” (Emphasis added). 


Any possible doubt as to the position of the present 
Board with respect to the right of an employer to withdraw 
from multi-employer negotiations before final agreement 
is reached is dissipated by the recent decision of the Board 
in Indiana Limestone Co., supra (186 NLRB 697; 49 
LRRM 1839). In this case, the full Board unanimously 
reversed a Trial Examiner who found that the employer 
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could not withdraw at the final bargaining session, after 
tentative agreement had been reached. 

At page 3 of the Intermediate Report, the Trial Exam- 
iner stated that: 


“At the conclusion of the July 15 session, as it was 
being announced in effect that a meeting of the minds 
had been reached, it was also announced that Re- 
spondent did not agree with the negotiated contracts, 
was withdrawing from the joint negotiations and 
wished to bargain individually with the Federated 
Council. Refusing to negotiate on that basis the unions 
struck Respondent, and the Federated Council and the 
Machinists filed the charges herein. All the other com- 
panies in the joint negotiations signed the negotiated 
contract. The General Counsel contended that Re- 
spondent’s withdrawal was untimely, was not un- 
equivocal, and that its refusal to sign the negotiated 
contract was a violation of Section 8(a) (5) and (1) 
of the Act.” 


The Trial Examiner also pointed out, on page 4, that the 
employer’s Personnel Director, Stigall, 


“. .. helped prepare the written contracts for the (Em- 
ployer) Committee and was present at the appointed 
time for the contract signing ceremony. Stigall con- 
tinued as a member of and as Secretary of the Com- 
mittee at least until the time of the hearing herein, 
which was held in November 1960.” 


Despite these various factors, the Board, in reversing the 
Trial Examiner, stated at page 2 of its opinion: 


‘However, it is clear that, except from 1955 to 1957, 
the (employer) Committee has had no authority to 
bind its members or to execute any agreement on their 
behalf; any agreement reached has been subject to ap- 
proval of each of the members. Similarly, the (union) 
Council has negotiated on behalf of its constituent 
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members but any agreement reached has been subject 
to the approval of each member. The pattern has been 
for the Committee and the Council to agree on terms, 
after which each polled its members to secure their 
approval, and individual contracts were then signed 
between each company and each union which indicated 
approval.” 


The Board points out that, “Negotiations began May 2” 
and that, “The Respondent withdrew on July 15,” which 
was the date of the final bargaining meeting. (Page 3) In 
conclusion, the Board stated: 


“Finally, the Council was fully aware at all times that 
the Respondent was unwilling to agree to certain work 
crew or work restriction clauses which were under dis- 
cussion or to a2 wage increase and that its acceptance 
of any ultimate agreement was dependent on the ex- 
clusion of such provisions. There is no contention that 
this position was not taken in good faith or that it was 
taken solely to avoid reaching an agreement with the 


Council. And the Council knew that the Respondent’s 
withdrawal and its refusal to execute the agreements 
were grounded on the inclusion of those very clauses. 


“On the basis of the above facts and the record as a 
whole, we are convinced that the parties had negotiated 
with the understanding that each company and union 
had retained the right to withdraw from group bar- 
gaining any time and to approve or reject any agree- 
ment reached. The Respondent’s exercise of this right 
in accord with such mutual understanding cannot be 
held to be inconsistent with its duty to bargain in good 
faith. Accordingly, the Respondent’s refusal to execute 
the 1960 agreements negotiated by the Committee does 
not constitute a violation of Section 8(a) (5) of the 
Act. We shall therefore dismiss the complaint in its 
entirety.” 


Among the authorities cited by the Board was Rice Lake 
Creamery, supra. 
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It is-not necessary for an employer to give notice to the 
union in order to withdraw effectively from negotiations in 
concert with other employers. The 21st Annual Report of 
the Board (1956) states, at page 59: 


“The employer need not, absent a contrary contractual 
provision, notify the employees’ bargaining representa- 
tive of its withdrawal.” 


The authority cited is Clackamas Logging Co. (1955), 113 
NLRB 229, where, at page 235, the Board stated that: 


“While the requirements for withdrawal from CBL 
are not in evidence, there is nothing in the contract 
specifically requiring that any employer member give 
notice of an intention to withdraw from multiemployer 
bargaining. ... We therefore find that the Employer 
did not forfeit its right to withdraw from multi- 
employer bargaining by failing to give timely notice 
to District Council No. 5 of its desire to withdraw.” 


Accord: Abbott Laboratories (1961), 131 NLRB 569, 571; 
Detroit Window Cleaners Union, supra (126 NLRB 63). 

These Board decisions are cited and quoted so that this 
court can see that the Board’s decision in the instant case 
is no departure from established authorities. 

The Unions, by word and conduct, recognized that Kroger 
had a right to withdraw from the joint negotiations at any 
time before final agreement was reached. At the eighth 
bargaining meeting on February 7, 1962, there was con- 
siderable discussion of the pension issue. After the Unions’ 
representatives had stated that pensions “were a must” 
(Ja 128) and Kroger’s representative had again pointed 
out the Kroger position on the pension issue (Ja 123), 
a Union spokesman said, “Well, if Kroger can’t consider 
pension, I guess they'll have to go their own way” (Ja. 123; 
496). 
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The Unions also recognized Kroger’s right to withdraw 
from joint negotiations by participating in separate 
negotiations with Kroger after the February 24-25 meeting. 
In discussing similar conduct in Stamford Wall Paper, Inc., 
supra, the Board stated, in footnote 5 on page 1176: 


“In any event, the Intervenor’s contention that under 
Section 31(d) of the 1949 contract the Employer’s 
withdrawal from group bargaining was legally ineffec- 
tive is difficult to reconcile with the Intervenor’s later 
conduct in bargaining directly with the Employer for 
the interim contract of September 9, 1950. Under Sec- 
tion 31(d), as construed by the Intervenor, such con- 
duct may well constitute a manifestation of the Inter- 
venor’s consent to the Employer’s withdrawal from 


group bargaining.” 


Similarly, in Tezlite, supra (119 NLRB 1792), the 
Board, in holding that Texlite had effectively withdrawn 
from concerted negotiations, stated that: 


“|. it also appears here, unlike the situation in the 
McAnary & Welter case, that the union involved in 
the multiemployer bargaining itself recognized the 
timeliness of the individual ‘employer’s’ withdrawal, 
for Local 59 in fact engaged in individual bargaining 
with Texlite after Texlite had refused to sign the new 
contract” (Page 1795). 


As further evidence that the Unions recognized Kroger 
had effectively withdrawn from concurrent negotiations 
and that Kroger’s employees constituted separate collective 
bargaining units, the Unions, following the conclusion of 
the individual bargaining meeting with Kroger on April 
18th, went on strike on April 19th against Kroger alone, 
and not against all participants in the alleged multi- 
employer bargaining unit. The Trial Examiner has found 
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that, “On April 19 the Locals began a strike against Kroger, 
which was continuing at the time of the hearing” (Ja 404). _ 
The Board has recognized that such action on the part 
of a union is evidence that the union, as well as the struck 
employer, wishes to engage in individual bargaining rather 
than multi-employer group bargaining. In International 
Restaurant Associates (1961), 1338 NLRB 1088; 48 LRERM 
1801, a union picketed certain members of an employer 
group (known as the IRA), and not all. With respect to 
such picketing, the Board stated: 
“By picketing the members of IRA separately and 
requesting that each settle the dispute by signing the 
agreement individually, the Union acted in derogation 
of the existence of a binding multiemployer unit and 
manifested its desire to bargain on an individual 
basis” (48 LRRM 1802; emphasis added). 


Likewise, in Neville Foundry Co. (1959), 122 NLRB 


1187, at page 1190, the Board said: 


“In addition, the Intervenor’s abandonment of its 
strike against all except the instant Employer, when 
considered in the context of its other conduct, further 
evidences its desire to bargain separately with this 
Employer.” 


In York Transfer & Storage Co., supra (107 NLRB 139), 
at page 142, the Board also pointed out that: 
“On August 10, 1953, the Union struck only those 
household movers which had not agreed to the terms of 
the Union’s proposed contract, but not all the em- 
ployers alleged by the Union as constituting the asso- 
ciation.” 
This was one of the factors which led the Board to conclude 
that “we are convinced on this record, the Employer has 
clearly indicated in a timely fashion its intention to pursue 
an individual course in bargaining” and that “a single- 
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employer unit of the Employer’s employees is appropriate 
for bargaining.” 


B. ALL Parties KNEW OF KRoGER’Ss WITHDRAWAL 
BEFORE CONTRACTS WERE CONCLUDED. 

There can be no doubt that Kroger withdrew from the 
joint negotiations before any final agreement had been 
reached between the parties. The Unions and Kroger’s 
competitors thought they had reached an agreement at 
the end of the night session which began on February 24th, 
but subsequent events demonstrated that there was not 
truly a meeting of the minds. No memorandum was signed 
or initialed by the parties at the February 24-25 meeting. 
The agreements which the parties thought they had reached 
were only verbal (Ja 158). No doubt the failure to reduce 
to writing the points on which each party thought agree- 
ment had been reached made possible this false illusion 
that agreement had been reached. When the Locals typed 
a draft of what they thought they had agreed to and mailed 
it to the employers, it was immediately apparent that no 
agreement had been reached. The employers had intended 
to agree, and believed they had agreed, to (a) a jointly 
administered pension fund (Ja 163), (b) no liability until 
the pension plan had been approved by the United States 
Treasury Department, (c) employees covered by the Union 
pension plan to be excluded from coverage in other company 
retirement programs (Ja 158), and (d) no “available hours 
clause” in the collective bargaining agreement. 

The Unions’ draft of the agreement, on the other hand, 
disclosed that the Unions had intended to agree, and be- 
lieved they had agreed, to a contract which (a) provided for 
a self-administered pension trust fund (Section 19), (b) 
made_no provision for Treasury approval, (c) did not ex- 
clude employees from existing retirement programs, and 
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(d) included the very important “available hours clause” 
(Resp. Ex. 17-A; Ja Vol. 3). 

As soon as it became apparent that the parties were not 
yet in agreement, a meeting was called between the Locals 
and the employers, which was held on April 12, 1962. At 
this meeting, the employers pointed out the differences be- 
tween the parties on the pension question (Ja 159) and on 
the “available hours clause” (Ja 163). During the course 
of the April 12th meeting, the parties engaged in further 
negotiation with respect to the “available hours clause” 
and finally reached agreement on a clause different from 
that previously proposed by the Unions, to be included in 
the contract. The clause as proposed by the Unions will be 
found in Respondent’s Exhibit 17-A, page 5, paragraph 
(E) (Ja3). The clause finally agreed to is in Respondent’s 
Exhibit 17-B, paragraph (E) on page 5 (Ja 3). The sig- 
nificant change relates to part-time employees. The Unions 
had proposed that part-time employees could bump other 
part-time employees, based on seniority. At the April 12th 
meeting, it was agreed that part-time employees would not 
be permitted to bump other employees, but might exercise 
seniority at a time when part-time employees were being 
“Jaid off or transferred.” 

At the April 12th negotiating meeting, the parties were 
unable to resolve their differences on the pension question 
(Ja 159; 147). The employers said they wanted further 
time to consider the Unions’ proposals and that they would 
inform the Locals by April 19th or 20th whether the 
Unions’ proposals could be accepted (Ja 159). On April 
13th, the Unions forced the capitulation of Associated Food 
Retailers by a strike threat directed at that group of em- 
ployers (Ja 155-156). 

Quirk testified that although the employers had specifi- 
cally rejected the Unions’ pension proposal at the April 12th 
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meeting (Ja 147), National Tea was likewise forced to 
capitulate and sign the Unions’ revised draft agreement 
(Resp. Ex. 17-B) on April 18th because of the Unions’ 
threats to shut National Tea down on strike immediately 
(Ja 148; 153). 

Subsequently, A & P also signed the revised Union draft 
to avoid an immediate strike (R. 542, L. 23; Ja 159-160). 

A comparison of Respondent’s Exhibit 17-A with Re 
spondent’s Exhibit 17-B establishes conclusively that there 
was no agreement between the parties on February 24, 
1962, as alleged by the General Counsel, and that the agree- 
ments finally signed in April were the result of further 
negotiations which occurred after the Union had submitted 
its draft following the meeting of February 24-25. 

Kroger, which had withdrawn from concurrent negotia- 
tions near the end of the February 24-25 meeting—was 
invited by the employer group to attend the negotiating 
meeting of April 12th, but did not attend (Ja 130). 

The only request which the Unions have made to Kroger 
to execute a written contract incorporating an “agreement 
reached” is the request set forth in General Counsel’s Ex- 
hibit 32 (Ja 374). This is a letter dated April 16, 1962, 
enclosing “Contracts identical in terms to the Contract 
signed by other employers in the Chicago Area Food Indus- 
try, who, like your company, participated in the multi- 
employer bargaining”—to-wit, the contract after April 12, 
1962. Kroger was asked to execute this contract, and 
refused. 

It is elementary that when something remains to be 
negotiated, final agreement has not been reached. In Water- 
town Undergarment Corp. (1962), 187 NLRB 287, the 
parties thought they had reached agreement, but when a 
written draft was subsequently submitted by one of the 
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parties, it was found that there had been a misunderstand- 
ing. The Board said, at page 291: 


“We are convinced, from all the facts of this case, that 
the Respondent and the Union never reached final 
agreement on all the contract terms in issue between 
them or on a particular document. While Milton Gold- 
stein and Janis, prior to July 7, 1960, reached tentative 
agreements on various matters, these agreements were 
superseded by G. C. 8, which was subject to final 
approval by Berkley and the Respondent’s attorneys. 
Such approval was never granted. Instead, the parties 
argeed on October 10 that the Union was to prepare 
another document in the form of a supplement. Inas- 
much as this document, as submitted on February 7, 
1961, contained terms never previously agreed to by 
the parties, it constituted a new proposal.” 


Board concluded, at page 292, that: 


“| we are not convinced that all the terms of the 
collective bargaining were ever finalized between the 
parties and, accordingly, we do not find that the Re- 
spondent violated the Act by refusing to execute an 
agreement incorporating the terms of Respondent’s 
Exhibit 2, or any specific terms.” 


Obviously, Kroger cannot be required to execute an 
agreement to which it was not a party. Admittedly, Kroger 
did not participate in the bargaining meeting of April 
12th, and by the time the ultimate agreements were finally 
reduced to writing and signed in mid-April of 1962, 
Kroger had already met and bargained individually with 
the Unions and was clearly no longer participating in 
concerted negotiations with the other Chicago employers. 
Indeed, the Trial Examiner has specifically found as a 
fact that on February 25th Kroger “withdrew from such 
negotiations” (Ja 401) and no longer “participated” 
therein (Ja 400). 
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IV. Arguments Advanced by the Petitioners in Their Brief 
Are Erroneous. 


A. IT Was UNNECESSARY FOR THE BOARD TO DECIDE 
THE UNIT QUESTION IN ORDER TO DISPOSE OF THIS 
CASE. 


The major arguments of the Petitioners have been an- 
swered in previous sections of this brief. On pages 15-18 
of their brief, the Petitioners contend that the Board erred 
in failing to find that Kroger was a member of a multi- 
employer bargaining unit. They contend that the Board’s 
failure to resolve the unit question is “analogous to a situa- 
tion where the court in a divorce proceeding passes on the 
question of whether the plaintiff has established grounds 
for divorce without having first resolved the question of 
whether the parties were married” (Page 16). The anal- 
ogy is faulty. One cannot be divorced unless he has been 
married. But an employer may bargain concurrently with 
other employers without being a member of a multi- 
employer bargaining unit, and if he withdraws from con- 
current negotiations, he is entitled to resume individual 
negotiations whether or not he had been a member of a 
multi-employer bargaining unit previously. Also, if the 
custom of the multi-employer bargaining was to permit 
individual negotiation on issues unique to the particular 
employer, it would not be an unfair labor practice for the 
employer to insist on such individual negotiations, without 
regard to whether he was or was not a member of a multi- 
employer bargaining unit. 

In the complaint, it was alleged by the General Counsel 
that Kroger and the other employers participating in the 
Chicago negotiations “constitute a unit appropriate for 
the purposes of collective bargaining within the meaning 
of Section 9(b) of the Act” (Appendix, Petitioners’ brief. 
page 45). The Trial Examiner did not find it necessary to 
decide this question, but as the contention had been raised, 
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and “to reach the crux of the case” he assumed “that the 
unit alleged is an appropriate unit” (Ja 405). In so doing, 
it is obvious that he was merely saying that even if the 
facts were taken to be as alleged by the General Counsel, 
Kroger did not violate Section 8(a) (4) of the Act by insist- 
ing upon separate negotiation of the unique pension issue. 
He would clearly have reached the same result if it were 
assumed that Kroger was not a member of a multi-employer 
bargaining unit. Therefore, resolution of the unit ques- 
tion was unnecessary and irrelevant. 

In its consideration of the case, the Board reached the 
same conclusion as the Trial Examiner stating, in footnote 
4 of its Decision and Order, “Like the Trial Examiner, al- 
though for a different reason, we find it unnecessary to 
decide that the parties’ practice of individual adjustments 
precludes their having established an appropriate multi- 
employer unit.” 

As both the Trial Examiner and the Board gave the 
Petitioners the benefit of the doubt in assuming that the 
employer group constituted a multi-employer bargaining 
unit, and as the result, on their reasoning, would be the 
same whether or not this were true, it would be pointless 
to remand the case to the Board for determination of this 
issue unless this court concludes that Kroger could not 
insist upon separate negotiations unless it were not a 
member of a multi-employer bargaining unit. We do not 
believe that the court will arrive at this point because it 
seems evident that the Board’s findings and conclusions 
are supported by substantial evidence on the record con- 
sidered as a whole and conform in all respects to the 
requirements of the Act. 


B. THE BoarD’s DECISION DOES NoT IMPAIR THE PRAC- 
TICE OF MULTI-EMPLOYER BARGAINING. 

Beginning on page 36 of its brief, the Petitioners attempt 

to persuade the court that the Board’s Decision, if af- 
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firmed, will tend to impair the practice of multi-employer 
bargaining. On page 37 they ask: 
“How can the basic principle of uniformity be pre- 
served when an employer has a right to destroy that 
uniformity at will by insisting upon individual nego- 
tiations when the jointly negotiated agreement dis- 
pleases him?” 


These contentions have no validity. 

There is no question that the parties to multi-employer 
negotiations can expressly agree with each other, for a 
valid consideration, that none of the parties will withdraw 
from such group negotiations for a stated period of time. 
Also, they can specifically agree that the group negotia- 
tions will not be supplemented by separate negotiations on 
particular issues. Employers can give irrevocable powers 
of attorney to an industry committee authorizing the rep- 
resentation of the employer by the committee for a speci- 
fied period of time. The parties can agree that their 
committees will have full authority to conclude agreements 
without the power of subsequent ratification by the prin- 
cipals on either side. Obviously, there are other procedures 
under which binding multi-employer negotiations may be 
conducted, and which would not conflict with the decision 
of the Board in the instant case. 

On page 36, the Petitioners cite Anderson Lithograph 
Co. (1959), 124 NLRB 920 for the proposition “that to 
permit an employer to ‘qualify or reject an agreement made 
by the multi-employer group with which he was affiliated 
would render the widely recognized practice of multi- 
employer bargaining virtually valueless’” and state that, 
“It is impossible to square these principles with the Board’s 
reasoning in this case.” This statement highlights the 
Petitioners’ confused thinking. In Anderson Lithograph, 
the Board stated that: 
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“we agree with the Trial Examiner that neither 
Respondent Anderson nor Respondent Jeffries une- 
quivocally withdrew from the current multi-employer 
U. E. S. unit before agreement was reached with the 
Union on a new contract.” (Page 920, emphasis 
added. ) 


Certainly no one disputes that an employer who engages 
in multi-employer negotiations cannot withdraw therefrom 
after final agreement is concluded. In the instant case, the 
Board has found that Kroger “withdrew from such nego- 
tiations” (Ja 401) on February 25, 1962, and that nego- 
tiations on a new contract by the remaining employers and 
the Union continued until April 12, 1962, almost two 
months later (Ja 403-404). 

On page 37 of its brief, the Petitioners reason that if an 
employer may withdraw from group negotiations before 
final agreement is reached, a union would have the right 
to do likewise and “would have a right to strike the single 
employer to enforce its bargaining demand.” The Peti- 
tioners’ claim that “This result flies in the face of” the 
multi-employer bargaining principle (Pages 37-38). They 
seem to overlook the fact that in the instant case “On April 
19 the Locals began a strike against Kroger, which was 
continuing at the time of the hearing” (Ja 404). 

While multi-employer bargaining may, as they say, serve 
a “vital” function, there is no law that compels an employer 
to participate in it and, indeed, Congress, in enacting 
Section 9(b) of the Act, did not even see fit to specify a 
multi-employer bargaining unit as one of the units which 
the National Labor Relations Board was authorized to find 
appropriate for collective bargaining purposes. 

It is undisputed that in the instant case, in which the 
Petitioners contend that “Kroger was a member of a multi- 
employer unit” (Petitioners’ brief, page 36) not a single 
Local was willing to be bound by agreements reached by 
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its own representatives in the joint bargaining sessions, 
and the Locals always required subsequent submission of 
such agreements to the memberships for ratification as a 
condition precedent to final agreement. Indeed, on at least 
one occasion a Local specifically rejected the agreement 
which had been reached (Ja 133). 

The instant decision merely recognizes that there are 
various degrees of multi-employer involvement. Kroger 
participated in concurrent negotiations for convenience. 
It did not authorize the committee of its competitors to 
bind it. It did not agree not to withdraw. Historically 
each employer had the prerogative to bargain separately 
on particular issues. Kroger withdrew from the 1962 
negotiations long before agreement was reached. There- 
after, the Unions bargained with Kroger separately. The 
Unions struck Kroger separately. These are the facts on 
which the Trial Examiner and the Board based their 
decisions. These decisions in no sense outlaw or impair 
the principle of multi-employer bargaining. 


CONCLUSION 


The joint bargaining committee in the Chicago nego- 
tiations was never authorized by Kroger to enter into any 
agreement which would be binding on Kroger without 
subsequent individual ratification and approval by Kroger. 
In such negotiations, each party had the prerogative, estab- 
lished by past practice and mutual understanding, of insist- 
ing upon separate negotiation of particular issues deemed 
of special importance to the party. 

In the absence of special agreement to the contrary, any 
party to multi-employer bargaining negotiations may with- 
draw from such negotiations by notifying the parties con- 
cerned at any time before final agreement has been 
reachedo. Kroger withdrew from the Chicago joint nego- 
tiations at an appropriate time and with proper notice to 
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all concerned, and thereafter bargained separately with the 
petitioning Unions. 

At all times Kroger bargained in good faith with the 
petitioning Unions. It has never refused to meet and 
negotiate with them on any issue which they wished to 
discuss. It has never refused to reduce to writing and 
sign any agreement reached by Kroger with the petitioning 
Unions. 

In order to dispose of the issues in this case it is unneces- 
sary to decide whether the employers participating in the 
Chicago negotiations constituted an appropriate multi- 
employer bargaining unit. 

The Board’s Decision and Order should be affirmed. 


Respectfully submitted, 


J. Mack SWIGERT, 
FRANK H, STEWART, 


603 Dixie Terminal Building, 
Cincinnati 2, Ohio, 


Attorneys for the Intervenor, 
The Kroger Co. 


Of Counsel: 
GEORGE A. LEONARD, 


Kroger Building, 
Cincinnati 2, Ohio. 
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SUPPLEMENTAL APPENDIX 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD, CASE No. 13-CA-4742 

Victor Reysa, having been duly sworn, testified as fol- 
lows: 


Cross-Examination by Mr. Swigert: 


(271) Q. Mr. Reysa, was it the practice of the union 
representatives after tentative agreement was reached in 
the negotiations with the members of the employer group, 
to take the agreement back to the membership of each local 
for ratification? A. Yes. 


* 7 * ° * 


Joseph Quirk, having been duly sworn, testified on direct 
examination by Mr. Swigert as follows: 


(488) Do you recall Mr. Housewright talking to you 
privately on February 22 and making a statement about 
Kroger’s right to back out of pension or not to agree to 
pension? A. You say privately? Q. Yes, outside the 
subcommittee meeting, was there any conversation be- 
tween you and Mr. Housewright on that subject? A. 
No. Q. There was a conversation in the subcommittee 
meeting? A. Yes. Q. And what did Mr. House- 
wright say on this subject to the best of your recollection 
at that time? A. I believe Mr. Housewright said that 
their legal counsel had advised them that if a majority of 
the employers agreed upon the contract, it would be bind- 
ing upon any other employer. 

(489) Q. (By Mr. Swigert) Did you say anything in 
response to that? A. I believe I said that I did not agree 
with their legal counsel’s position. Q. Did you report 
this incident to anyone connected with the Kroger Com- 
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pany? A. Yes. Q. To whom? A. To Mr. Van 
Ausdall. 


(489) Q. (By Mr. Swigert) Did Mr. Van Ausdall 
attend the meeting of February 24? (490) A. Yes. 
Q. At whose request, if you know? A. I would guess 
at the request of the union it was a continuance of nego- 
tiations. Q. Well, Mr. Van Ausdall—or was Mr. Van 
Ausdall, had he been a member of a two-man subcommittee 
on February 22? A. No. Q. But, he did show up 
at the meeting of February 24? A. He was called in. 
Q. Do you recall who gave the word to him? A. I did. 


* * * * * 


(492) Q. (By Mr. Swigert) All right. Did Mr. Van 
Ausdall say anything in the meeting about your authority 
or Mr. Ernst’s authority to bind the Kroger Company to a 
pension agreement or an agreement including pension? 
A. Yes. Q. What did he say? A. He said that no- 


body had any authority to bind the (493) Kroger 
Company on pension. 

Appendix A to charge filed March 8, 1962 in Case No. 
13-CA-4742: 


“Throughout the course of negotiations, The Kroger 
Company, either as a member of the employer bar- 
gaining committee, or through authorized committee 
spokesman, stated its steadfast refusal to negotiate 
on the subject of pensions, claiming that the proposed 
pension program was against company policy. On 
February 24, 1962, after numerous meetings, the 
spokesman for the employer committee announced to 
the union committee acceptance by the multiemployer 
unit of the Union’s proposal, including the pension 
program. The employer spokesman also stated the 
refusal of the Kroger Company to accept the pension 
proposal. At this time, the Kroger Company repre- 
sentative announced to the Union bargaining commit- 
tee acceptance of all items proposed by the Union, with 
the exception of the pension program.” 


